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The Logic of Law

Frank van Dun

Introduction

‘Law’, in the sense in which we shall use the word here, dsrasterder of persons.
We proceed from a formal analysis of an order of persons and tesrtieat belong
to them, to an analysis of an order including natural persons anchehges that
naturally (or by nature) belong to such persons. From the notiondef among
natural persons, i.e. natural order or natural law, we moue ¢time notion of order
among human persons, i.e. human law.

The method we shall adopt is as follows. We begin with the cmtistin of a
formal language of law using only the resources of first opedicate logic
(extended with the logic of the identity of objects). We themtdate an axiomatic
general theory of law in that formal language. The centrédm®bf ‘a person’ and ‘a
means’ are defined syntactically in terms of the basaiom ‘x belongs to y’. The
only presuppositions of the theory are that there may be tthagsre means but not
persons, and that if ‘A belongs to B’ is true, then B must jperson while A must be
a person or a means. In this way, we get a formal theotyotifeacan interpret by
defining rules of correspondence that link its terms to varioussetaof things,
events, actions or relations in what the interpreter assumég the real world.
Obviously, there conceivably is an innumerable multitude of differaore or less
plausible interpretations. We shall call such interpretatioaterial theories of law,
but we shall consider them only towards the end of this paper.

We use the ‘belongs to’-relation to define a number of gemartabns that are
common in a great variety of well-known classical theorietaaf — e.g. those of
Hobbes, Locke or Rousseau. We can derive theorems that corraspéardiliar
principles of law and ideas about the structure of law as am ofdeuman affairs.
Thus, the formal apparatus provides a relevant tool for analysidgcaticising
particular material theories of law as a human condition.i@erest in law obviously
derives mainly from our concerns about human beings and their reldfitmsame
concerns motivate our attempt to develop a formal theory of laweMer, the formal
system does not and cannot fix a priori the semantics of ‘peos@my other term of
the language. Whether all, some or indeed any human beings aoagenrhether
there are non-human persons; whether beings, things or constructsssgodsa
elves, animals, machines, states, communities, racelasses are persons — those
are not questions that we can answer by formal analysis. @dreurse, the common

1 See F. van Dun, The Lawful and the Legal, Journal des Economistes et des Etudes
Humaines, VI, 4, 1996, 555 — 579, especially section 5.1. T he present paper is a formal
analysis of the order of persons represented in the figure on p.575.
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understanding of the word ‘person’ is that it refers to a hubsng, but in some
disciplines (for example theology, political, legal and sogiabty) many other things
are personified or considered to be persons. Similarly, thenoonunderstanding of
‘natural person’ is that it too refers to a human being. Agsome disciplines or
philosophies may assume that the formal characteristics af wh here call ‘a
natural person’ apply to other sorts of things as well as to husags Our aim here
is not to judge the merits or demerits of particular maté¢n@bries of law from a
semantic or pragmatic point of view. It is merely to elatadtheir common logical
forms and the effects of particular postulates to which thigyt appeal in arriving at
particular conclusions.

Similar strictures apply to the interpretation of the otherchsims of the formal
theory. Which things and relations in the real world qualify asamse and as
instances of ‘x belongs to y’, is a question that falls outdidescope of that theory.
The number of qualitatively and quantitatively different possitierpretations is in
any case staggering. There is of course no guaranteevémati@at number comprises
all possible material theories of law. Moreover, some natideories may postulate
that there are two or more mutually irreducible modes of éksion ‘X belongs to
y'—for example, ‘x naturally belongs to y’, ‘x legally belongs to y’ @rdnorally
belongs to y'. Theories that make that assumption probably wektatsat a given
means M may well belong to a person P in one sense of ‘to beleag'if it does not
belong to him in any other sense of that term.

Our assumption, then, is that all or nearly all of the bé&ttewn and historically
influential material theories of law are or include intetgtiens of the formal theory
that we shall set out below. To the extent that assumgtivoe, the formal theory is
a tool for drawing out the implications of such theories arefpnétations.

In the first section we set out the general theory of law fsnaal theory of order
among persons and the means that belong to them. It is a gieerglin the sense
that it is very nearly a pure logic of the binary predicatdrelongs to y'. Indeed, the
general theory has only two axioms that restrict the possible ietatipns of that
predicator. By introducing new predicators — all of them defimederms of the
basic ‘x belongs to y' — we can extend the vocabulary of the fotheadry and
rephrase its theorems in a manner that reveals itsaralevfor the philosophy of law.

Next, we consider an extension of the general theory to proaidermal
framework for referring to actions. We introduce a couple of patdis that refer to
relations between ‘actions’ and ‘means’ or ‘persons’. Again,ettee just a few
axioms that restrict the possible interpretations of thosgiqatters. We conclude the
first section with the formulation of a general principlgusitice.

In the second section, we introduce another basic binary preditataaturally
belongs to y’, that we define implicitly by means of a feiomatic constraints. The
main interest of that section is the formal definition of finedicator ‘is a natural
person’. This gives us a formal perspective on the notion of hddéaas an order
among natural persons.

We then try to flesh out that perspective by introducing a numibpropositions
that together make up a naturalistic filter and a principleatfiral justice. We may
think of the former as postulates of natural law. They fdsmialk the general theory
of order among persons to the theory of order among natural persotisefihge of
natural law). Applying the filter to theories about the statdaw of natural persons,
we can identify and eliminate those that conflict with the ylatts of natural law or
the principle of natural justice. We shall see that politasad legal theories of law
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(which accommodate the notion of unilateral rule or legislationg la deny the
principle of natural justice.

In the third section, we introduce a formal placeholder for human émg the
framework of the theory of natural law. We conclude the analyisisa brief look at
the different ways in which the theory of human law can be rated formally into
the general theory.

SECTION |
The General Theory

The system Ly, The binary predicator &o, denotes the basic relation of the formal
systemL , we are about to construct. In view of the intended interpretawengad it
as b, belongs too,'. (Occasionally we may substitute other readings, such;as
property ofoy’, ‘0 is responsible / answerable foy' or some other appropriate
expression. The reader should bear in mind that such variatioreynserve a
stylistic purpose. They do not imply any logical differencéd/¢ also define a
predicator d;, which we read aj is innocent’. It will be some time before we find
any use for it, but we might as well introduce it here. In amhlitthe standard
expression for the identity of objects=0,, is a primitive expression afo.

The well-formed formulas (henceforth wff’'s) df, are defined recursively as
follows. Bo,0y, 10; ando;=0, are wfif's if each ofb; ando, stands either for a variable
or a constant referring to an object in the doniaibo). If F is a wif then so is the
negation of F [written as ‘—F’, read as ‘not F’]. Also, iig=a wff and V' a variable
name referring to an object ID(Lo), the universal quantification of F [written as
‘(V)F’, read as ‘for ali, F’] and the particular quantification [written asviF’, read
as ‘for at least ong, F'] are wif's. If F and G are wif’s then the conjunctiohF and
G [written as ‘F & G’, read as ‘F and G’] and the adjuncdi and G [written as ‘F
v G, read as ‘F or G'] are wff’'s. Also, the implicatiafi G by F [written as ‘F > G’,
read as ‘F only if G’ or ‘if F then G’] and the equivalencd-aind G [written as ‘F ==
G, read as ‘F if and only if G'] are wff's. Finally, Wehall use round and
occasionally square brackets — ‘(" and °)’; [ and ‘| — to growpf's and so
indicate the priority of the logical operatars.

We say that a formula is closed if there are no free vasahlit. A variable is free
unless a quantifier binds it. For example, suppose that F is al d¢oseula ofL, and
that ‘o’ is a constant name referring to a particular obje€(L ¢); then the variable
name V' is free in ‘F & Bov' but not in ‘() (F & Bov)’ or ‘F & (#Vv) (Bov)'. A closed
formula ofL ¢ is called a proposition.

The variable® ando’ in Boo, 0=0' or lo range over a domaiD(L o) of objects.
Within that domain, we distinguish between mere objects andtsehpéca special

2 To save on the use of brackets, we adopt the follo  wing conventions. 1) We leave out
the outermost brackets: we write ‘F’ instead of ‘(F ). 2) No brackets are used for
elementary formulas: for example, we write ‘B 0,0, instead of ‘(B 0,0,)" and ‘-B 0,05’
instead of —(B 0,0,)". 3) By default, the implicator ‘>’ is the first operator to consider for
parsing a formula. Thus, we should read ‘A& B > C v D’ as if it were written ‘(A & B) >
(C v D). 4) By default, the negator *-* is the las t operator to consider in parsing a
formula. Thus, we should interpret “-A & B’ asifi  t were written ‘(-A) & B'.
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kind. Among the latter we make a distinction between ‘meams’‘persons’. They
are defined in terms of the relationd:

(SD1) Po’ =: (#0) Boo’

O’ is a person =: there is at least one object O suchahO belongs to O'.
(SD2) Mo’ =: (#0) Bo'o

O’ is a means =: there is at least one object O such th@ belongs to O.

An object that belongs to no person and for which there is no meatekbhags to it,
is a mere object. In terms of the intended interpretaitias putside the law.

In the following presentation, we use the variables p, g, ...tladonstants a, b,
... to refer to persons. We use the variables x, y, ... and the ntsstan, ... to refer
to means. Occasionally we shall use subscripts or supessitripkpand the number
of symbols for variables or constants — for examplap &, b”, m'. If ever we need
to refer indiscriminately to objects iD(Lo) — whether they are means, persons or
mere objects —, we shall use the variables o, 0’, 0”,nd.the constants,; 00, 0s...
(as we did in SD1 and SD2).

By using distinct sets of variables to refer to the obdiggersons, respectively to the
class of means, we can simplify considerably the presentdttbe system by having
recourse to the technique of many-sorted quantification. Thus (p)f#gj@ are to
be read respectively as ‘for all persons, F [is the casel’'as ‘for at least one person,
G [is the case]. On the other hand we read (x)F and (#y)&cegely as ‘for all
means, F [is the case] and as ‘for at least one mé&afis,the case].

Given the syntactical definitions SD1 and SD2, we can immeyiat@iive two
theorems: (p)(#x) Bxp and (x)(#p) Bxp — for every person, there igaat one
means that belongs to him; and for every means, therdeigsatone person to whom
it belongs. The proofs of those theorems are too simple to@gelln any case the
formal presentation should make it easy to check their validig. Jame remarks
apply to all the other theorems. While | shall occasionally igeoghort sketches of
proofs, | shall merely list most theorems without proving them

The logical use of Bxp is constrained by two axioms.

(Aol) (p)(*#a) (Bpa)
Every person belongs to at least one person.

(Ao2) (X)(p)(a)(Bxp & Bpqg > Bxq)
If person P belongs to Q, P’s property also belongs to Q.

In view of SD2 the first axiom implies that every person means. In other words,
the set of persons is a subset of the set of means. Consggtlemthame of any
person is the name of a means and the variables x, y, ... cartddiated with the
names of persons. The first axiom ensures that if somethidgrisified as a person,
it is meaningful to ask to whom he belongs. The answer may bexfample ‘to
himself alone’, ‘to himself and one or more other persons’@mofte or more other
persons’. The axiom only excludes the possibility that we consalaething to be a
person (in the sense of the formal theory) that belongs to no one—sugnitthi is
the property of no one or for which no person is responsible or eatsee

The second axiom specifies that Boo’ is a transitive relafidhel middle term
(which is ‘p’ in the formulation of A2 above) refers to a person. It makes persons the
central elements of law. Means of action ‘follow’ the persenwliom they belong.
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Thus, what lawfully belongs to a corporate person also belongs to pieosens to
whom the corporation belongs. A slave’s property also belongs to hisema
(assuming that there is such a thing as lawful slavery).

Persons

The notion of law that is relevant here is that of an orderecsgms. Our first task,
therefore, is to define different sorts of persons that we cimgliish in terms of the
theoretical apparatus at our disposal and to spell out ti®nslahat obtain between
persons of the same sort or of different sorts. Obviously, we dalefote here
different sorts of things that can be persons, but different sopiersebns, which a
thing can be if it is considered to be a person by some theory oWavihegin with
the concept of ‘a real person’.

(DP1) Rp =: Bpp.
P is a real person =: P belongs to himself.

A person that does not belong to himself we shall callimaginary person.
Occasionally we shall use the predicatgr 8 denote imaginary persons. Obviously,
every person is a real or an imaginary person.

(DP2) Rp =: Bpp & (q)(Bpq > p=q)
P is a free person =: P belongs to himself and only torhself.

A free person is ‘his own man’ in that nobody else has a lawdithan his person.
Occasionally we shall use the predicatgr tB denote persons that are not free. A
material theory of law should be able to say which of the persossoignises are free
(that is, solely responsible for themselves). Obviously,

TP1) (p) (R >PRp)
Free persons are real persons.

TP2)  (p) (Rnp > Rip)
Imaginary persons are not free.

Note that a person that is not free may be real and themefggensible for himself,
though not, of course, solely responsible for himself. Others nhaye sthat
responsibility.

We now define three general relational concepts in termspefson’s relation to
others: sovereignty, autonomy and heteronomy.

3 Of course, this term and others that will be intro duced shortly are just labels. They

serve merely to facilitate the reading of formulas. If a reader finds any of those labels
objectionable or unfortunate, he is free to substit ute another that he prefers. What
counts, after all, is the logic of the classificati on, not its verbal expression. | have taken

care to chose labels that are in rough conformity w ith accepted usage. Nevertheless,
there are some cases where no common term is availa ble. The concept of a real
person, as defined here, probably is an example. In other cases, the formal approach

reveals distinctions that are not commonly made in ordinary language (and which may
explain some uncertainties and controversies in the oretical discussions). For those

cases, we can do little more than make up distingui  shing labels as the need arises.
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(DP3) Sp =: (9)(Bpq > p=0q)
P is a sovereign person =: P belongs to no person but rsetf.

It follows immediately that

TP3) (p) (Rp > Sp)
Free persons are sovereign.

GivenAyl, we derive

TP4) (p)(Sp > B)
Only free persons can be sovereign.

TP5) (p) (Sp == )
A person is free if and only if he is sovereign.

TP6) (p) (Sp > R)
A sovereign person is a real person.

Although their definitions are different, the concepts of a fpeeson and of a
sovereign person are logically equivalent in the general thebtgw. Both only
apply to real persons. Next we define autonomy.

(DP4) Ap =: (q)(Bpq > Bap)
P is an autonomous person =: if P belongs to some Q therb@ongs to P.

From Ayl andAg2, we deduce

TP5) (p) (Ap > )
An autonomous person is a real person.

Proof: Let P be an autonomous person. Frash ifollows that P belongs to some
person Q. Given that P is autonomous, it follows that any suchaQdseto P. Now,

if P belongs to Q and Q to P, then according 2 iis the case that P belongs to P.
That is to say, P is a real person. Q.E.D.

TP6) (p) (Sp > Ap)
Every sovereign person is an autonomous person.

Note that it does not follow that every autonomous person is soneWg define the
concept of heteronomy simply as the negation of autonomy.

(DP5) Hp =: -Ap
P is a heteronomous person =: P is not an autonomous person.

Because —Ap == (#q) (Bpg & -Bgp), a heteronomous person P belongsn® s
person Q who does not belong to P. Thus, there necessarily is anotuer who is
responsible for a heteronomous person. Obviously,

TP7) (p)(Ap v Hp)
Every person is either an autonomous person or a heteronomous person.
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We shall say that B is masterof A and A is aserfof B, if A is an heteronomous
person and belongs to B who does not belong to A. Thus, we may userthseteér
as a synonym for ‘heteronomous person’. Obviously, a serf may hanethan one
master, and a master may have more than one serf. Nothehadefinition does not
imply that a master is autonomous. B, the master of A, rmayderf of C.

We shall make a distinction between the master-serf orkdtip and the ruler-
subject relationship. If A belongs to B and B is an autonomous pensonye shall
say B is auler and A is hissubject Clearly, a master need not be a ruler, because the
concept of ‘master’ does not imply autonomy. On the other hand, acsigjrot
necessarily a serf, nor is a ruler necessarily a mdserexample, A may belong to
autonomous B (and therefore be a subject of B); yet A maytom@nous himself
(in which case B belongs to A and A is a ruler of B). Indee, Iogically possible
for two persons to be at once rulers and subjects of one atother

TP8) (p)(Rmp > Hp)

An imaginary person is heteronomous.
Proof: Suppose that A is an imaginary person. Then, A does looigh® himself.
Now suppose that A is not heteronomous. Then, A must belong to sormoe gers
who B must belong to A. By &, A then must belong to himself. However, this
contradicts the supposition. Q.E.D. Intuitively, since an imaygiparson does not
belong to himself, and is therefore not answerable for himselfesne else must be
responsible for him if he is to be part of the order of law. Obiyousecause an
heteronomous person belongs to another:

TP9) (p)(Hp > B&p)
Heteronomous persons are not free persons.

Because not every autonomous person is sovereign, we have uke foldwing
definition.

(DP6) Alp =: Ap &-Sp
P is a strictly autonomous person =: P is an autonomous s@n who is not
sovereign.

Obviously,

TP10) (p)(Ap > Sp v Alp)

Every autonomous person is either sovereign or strictly autonomous.
TP11) (p) (Alp > (#9)(Bpg & -p=0))

A strictly autonomous person belongs to another person.

TP12) (p)(a)(Alp & Bpq > Alg & Bgp)

If P is a strictly autonomous person who belongs to Q, then Q isdlystri
autonomous person who belongs to P.

TP13) (p) (Alp > Bip)

Strictly autonomous persons are not free persons.

TP14) (p) (Sp v Alp v Hp)

4 This possibility lies at the heart of Rousseau’s n otion of citizenship, which implies
that each citizen should rule and at the same time should be under the rule of every
other citizen of the state. We shall discuss Rousse au’s conception of citizenship
briefly in the text.
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Every person is sovereign, strictly autonomous or heteronomous.
TP15) —(#p) (Sp & Alp)

No person is at once sovereign and strictly autonomous.

TP16) —(#p) (Alp & Hp)

No person is at once strictly autonomous and heteronomous.
TP17) —(#p) (Sp & Hp)

No person is at once sovereign and heteronomous.

TP14-17 tell us that the set of persons is partitioned in fjbietty exhaustive but
mutually exclusive sets of respectively sovereign, stricdytonomous or
heteronomous persons. About the number of persons (if any) in any okttesthe
formal theory has little to say. However, some quantitatgailts are implied:

TP18) (p) (-Sp > (#0)(Bpq & -p=0))

Every non-sovereign person belongs to at least one other person.
TP19) (p) (Ap & (a)(Aq > p=q) > Sp)

If P is the only autonomous person, then P is sovereign.

TP20) (p)( (a) p=q > Sp)
If P is the only person, then P is sovereign.

Thus, if there is a non-sovereign person, then there must basattwe persons.
Consequently, if there is only one person, that person must beeigpveA sovereign
person may be the only person in the world, but a strictly autonomows or
heteronomous person must have personal company.

By inductive generalisation we can derive the following proposstio(The
expressions ‘finite word’ and ‘infinite world’ stand for a worldithv a finite,
respectively a world with an infinite number of persong.)n

MT1: Only in an infinite world can all persons be heteronomous.

MT2: Only in an infinite world can there be serfs who are not subjects
MT3: In a finite world there must be at least one autonomous person.
MT4: If there is a serf in a finite world, he must be the subjectoohe
ruler(s).

Thus, in a finite world, there must be at least one soveggson or at least one
community of strictly autonomous persons. Whether or not there aso a
heteronomous persons, the formal theory does not specify. Howetherefare, then
we are dealing with a world in which there are rulers and stsbjgvho are also
serfs).

Collectives

A strictly autonomous person is always ‘in community’ with asteone other strictly
autonomous person. If A is a strictly autonomous person and belongshenBB
must be a strictly autonomous person and belong to A. We shaltoefeand B as
‘members of the same autonomous collective

(DP7) SACpq =: Alp & Bpq

P and Q are members of the same autonomous collective B-is a strictly
autonomous person and belongs to Q.

8 of 36



01 March 2005 - 08:56

Obviously,

TP21) (p) (Alp > (#g) SACpQ)
TP22) (p) ((#q) SACpq > Alp)

In short, strictly autonomous persamr® members of some autonomous collective or
other. Therefore, we may treat ‘P is a strictly autonomousop&mls synonymous
with ‘P is a member of an autonomous collective’. Frdgg it follows that ‘being a
member of the same autonomous collective’ is a reflesymmetrical and transitive
relation for strictly autonomous persons.

TP23) (p) (Alp > SACpp)
TP24) (p)(q) (SACpq > SACqp)
TP25) (p)(q)(r) (SACpg & SACqr > SACpr)

An autonomous collective has at least two members, but it mhhave many more.
Also, of course, there may be any number of autonomous colledtr@s the mere
fact that A and B are both strictly autonomous it does not fall@at they belong to
the same autonomous collective (i.e. to one another).
Obviously, no person can be a member of more than one autonomous collective

C1 and C2 are different autonomous collectives (there beingsitdaee person who

is a member of one but not of the other), then none of the ererabC1 is a member

of C2, and vice versa. Of particular relevance igolewing theorem:

TP26) (p)(@)(X)(SACpg > (Bxp = Bxq))
Whatever belongs to one member of an autonomous collective also belongs to

every other member.

Autonomous collectives are perfect communities, exhibiting a gect@omunism,
every member of the collective sharing the person and teansnof all other
members.

The members of an autonomous collective may be masters and afiletiser
persons, who would then be serfs and subjects of each and everytbaar@mbers
of the collective. However, while the members of an autonomalective
necessarily are rulers and subjects of each other, theytdamrserfs of any master
(for then they would not be autonomous persons). Nor can they be sudjjecty
person who is not a member of the collective, since that toadveaurflict with their
status as autonomous persons.

We should distinguish an autonomous collective fronegemonicollective. The
latter necessarily comprises a class of serfs, alttdm are subjects of the same
rulers (the same masters). A sovereign master (rulémhis serfs forms a hegemonic
collective. If several sovereign persons have a nhumbegrtsf ;1 common, they and
their common serfs form a hegemonic collective. The rulershegamonic collective
need not be sovereign. They may form an autonomous collective dhengelves.
Think for example of an autonomous republic of citizens (in the maririRousseau)
that rules over a subject population that is denied ‘politighits’ or membership in
the community of citizens. The structure of such a hegemoniectiol obviously is
different from one in which the rulers are sovereign personthe latter case, all of
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the subjects belong to the same group of rulers, but the rulersdhes do not
belong to one another.

Clearly, sovereign persons have no master. Although severalegpvepersons
may have many means (including serfs or subjects) ‘in commioey, are always
independent of one another. They cannot be part of an autonomous cllantvif
they are part of a hegemonic collective, their position imust be that of a ruler.
Unlike strictly autonomous persons, who are necessarily rulers abgcts,
sovereign persons need not be either. Thus, sovereign persons nbedm@hbers
of any collective and they do not constitute a collective ofsamty

A digression on autonomous collectives

Autonomous collectives are well known in the history of the poliftallosophy of
law and rights. For example, we may represent Hobbes’ naturatioonafi mankind
as an autonomous collective. In the natural condition, Hobbes witie® is no
distinction between ‘mine’ and ‘thine’ as every person has lat tigg everything,
including ‘one another’s body’. In that sense, every person belongsty ether.
Consequently, there is no distinction between justice and injastidebbes’
argument was that the natural condition was an impracticaledntiie threatening
state of affairs. For him it was a dictate of reason than should abandon the
condition of the autonomous collective and should reorganise in onererseparate
hegemonic collectives. Each of those would be defined by thgorship between a
free person (ruler-master) and a multitude of subjects (whoalare serfs). For
Hobbes, then, the sacrifice of the ‘equality’ of the origanaionomous collective was
a necessary condition for survival, peace and comfort. Perhapsidst significant
aspect of Hobbes’ theory was that it suggested an double readitige fconstitutive
relation of the ‘commonwealth’, B(subject, sovereign). Nexthe reading ‘subject
belongs to sovereign’, which represents the political or powatioe, Hobbes
introduced the legal reading ‘subject authorises sovereigrth ¥Wat move, Hobbes
gave formal expression to the modern conception of the statenasagency-
relationship between a multitude of ‘principals’ (the subjectsitarens) and a single
‘agent’ (the sovereign). Thus, the legal fiction that theteStan exercising its
sovereign rule over its subjects, merely acts accordintwetavill of its citizens firmly
was put in place.

No less famously, Rousseau’s conception of the State is based patitbn of an
autonomous collective. The social contract requires every humaonpel® enters
into the contract to give all of his possessions, all of lgktsi indeed himself, in
common to all the others. Thus, the social contract founds an autonoolleastive.
However, Rousseau set out to prove to his own satisfaction—and agabitsts—
that an autonomous collective could be a viable option, at leastanythf certain
conditions were met. The essential condition was that human rstowéd change,
because an autonomous collective made up of natural human pevsoit
inevitably be a Hobbesian ‘war of all against all. To mdeitt tcondition, it was
necessary that a political genius—Rousseau’s ‘legislator—shoutibsddn turning

5 Thomas Hobbes, Leviathan; Book |, Chapter 13, “Of the Naturall Condition of
Mankind, as Concerning Their Felicity, and Misery”.

6 On the neo-Stoic and neo-sceptical origin of this ‘moral alchemy of power’, see Frank
van Dun, ‘Philosophical Statism and the lllusions o f Citizenship’, in B.Bouckaert & A.
Godart-Van der Kroon (eds.), Hayek Revisited (Edward Elgar, Cheltenham, 2000), p.95-
96.
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natural men and women into artificial citizens of the right kRdusseau’s argument
was that when citizens (artificial persons, ‘personnes moyalaké the place of
human beings (natural persons, ‘personnes physiques’), the autonomeuasiveoll
becomes a self-governing real unity. The social contra@refire, must be
interpreted as creating a new entity, ‘the People’ or ‘th&teStwhich is the

personified autonomous collective itself. That artificial peysmwever, can come to
life only if the living human material that constitutesaikes the form of the Citizen—
if it can de made to identify fully with the State.

Like Hobbes’ citizens, Rousseau’s interpret their subjectioh@oState as their
authorisation of the State. However, in the autonomous colleofivihe State,
Rousseau’s citizens do not act according to their particutawral will’ (their given
human nature) but according to the statutory ‘general will' of dbiective itself
(which is to become second nature to them). That general witleisame for all
citizens qua citizens, because by definition a citizen quaenitis animated by
nothing else than the statutory purpose of the association. Rossse#zens,
therefore, are committed to act according to the legal rthes express the
determinations of the ‘general will’ in particular circunstas.

Rousseau and Hobbes, then, agreed on the thesis that the praicfedom
among likes (natural persons of the same kind)—the principletofatdaw—had to
be replaced by positive legislation. Rousseau, however, thotingtt it was
theoretically possible to reproduce the formal characteristiogtural law as ‘liberty
and equality’ for the members of an autonomous colle¢tiMeat was the basis of his
claim to have ‘squared the political circle’, i.e. to hawveven that the state could be
legitimate, in accordance with the formal requirements oficeistFormally, his
solution requires that we distinguish between natural persons arehsiffartificial
persons). We have to suppose that for every Jean and Jacqudsrmef the same
autonomous collective, there is a person that is different from hoitizen Jearand
a citizen JacquesWe also have to suppose tles citizensJean and Jacques are
merely numerically different manifestations or aspects of same person, the
Citizen. We can express those suppositions formally as follows:

(p) [ Alp > (#0) (-a=p & gq=(p)) ]
For every member of an autonomous collective there is another pgrsnis
his civic persona.

(P)(q) (SACpq >c(p) =c(a))
The civic personae of any two members of the same autonomous &Heetiv

identical.

We should represent the relation between a natural person amegisor civic
personality (in Rousseau’s theory) as follows:

(P)[ Alp > BLpc(p) & - Bie(p)p) ]

A member of an autonomous collectiegally belongs to his own civic
persona but the latter does rlegally belong to him.

(x)(p) (Alp & Bxp > Bxc(p))

Whatever belongs to a member of an autonomous colléetja#ly belongs to
his civic persona.

7 On the difference between ‘freedom and likeness’ a  nd ‘liberety and equality’, see
Frank van Dun, The Lawful and the Legal, op.cit., especially sections 3.1 and 3.2.
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Thus, as natural persons, A and B may be members of the maimeomous
collective, and then they are strictly autonomous in their desalivith one another.
On the other hand, as natural persons they also legally and heteronpobsosgy to
their own civic persona, the Citizen. They are subjects arid sf the Citizen, who is
a single sovereign person. Hence, in the State, the Citiagruse force against them
to free them from their own human nature and to make them into tvnathtave
committed themselves to be by entering into the social conttizens. That, of
course, is Rousseau’s ‘paradox of libeftyit is not really a paradox within his
system: there is no place for free natural men in the,sta they would immediately
destroy the unity that is the necessary condition of the somgydigence the liberty)
of the citizen. The laws liberate the citizen by coercimg human beings whose
natural drives and personal interests would keep them frongaadireal citizens.

Note that we had to introduce a modal notion ‘belongs legallykgBto make
sense of the theory. Obviously, the same relation cannot expissre natural
person belongs to another natural person and that one such person bekmmgs to
artificial persond. We should also note that Rousseau’s ‘solution’ to the problem of
the legitimate State rests crucially on his inversion of thtural order of things.
While the common aspect-person (the Citizen) is the producthef human
imagination, the theory elevates him to the status of aaigveperson for whom his
creators are merely subjects and serfs. It does so by wayefining the perspective
on order among persons in terms of a modal notio(B) that requires a reference
to the common aspect-persofp) instead of the natural person p to whom things
ordinarily belong. If it were not for that inversion of the nafunaer of things, the
notion of an aspect-person would be unobjectionable. For example, suppose we
accept:

(p) (Be(p)p & -Bpc(p))
Aspect-persons are the serfs of the persons from whom thewylstracted.

Then aspect-persons would be simply heteronomous (artificial ornarggipersons
under the responsibility of their human masters. Then, Jacqgss-as-a-citizen
could never supersede the personal rights he has as a natsoal. p

In the final analysis, Rousseau’s theory ends up in the samer@s Hobbes'. For
both, the social contract establishes a sovereign who ridesubjects, who are also
his serfs. In Rousseau’s approach, the social contract daestwo steps. First, it
ostensibly establishes only an autonomous collective in which peespns belongs

8 “In order then that the social compact may not be an empty formula, it tacitly
includes the undertaking, which alone can give forc e to the rest, that whoever refuses
to obey the general will shall be compelled to do s o by the whole body. This means
nothing less than that he will be forced to be free ..." J.-J. Rousseau, The Social
Contract (Everyman’s Library, E.P. Dutton & Co.; tr  anslated by G.D.H. Cole), Book I,
chapter 7.

9 Indeed, if A is a natural member of an autonomous collective and A belongs to c(A) in
the same way in which he belongs to the other natur  al members of the collective, then
c(A) would be just another member of the collective — a strictly autonomous person.
Rousseau’s theory of the state would then be simply Hobbes’ theory of the natural
condition of mankind with an additional number of g hostly fictions participating in the
war of all against all. Rousseau avoided this conse  quence by identifying the civic
personae of all members of the autonomous collectiv e and reinterpreting the collective
as a single artificial sovereign person composed no t of natural persons but of citizens.
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to every other, but then this collective is personified and turriedaisovereign ruler
(‘the People’) in its own right. That second step is accomplishedlegally
interpreting the autonomous collective of human persons as an autonuuiieasve
of their identical civic personae. The latter collectitvesrefore, legally has only one
member, the Citizen, who necessarily is autonomous and indeetkigaveThe
human persons ultimately drop out of the picture. However, as alityrehe
transformation of men into citizens takes time, they mugfiven a place in the State
until the transformation is complete. Their place is that oftarbeomous person, a
serf. From the citizen’s point of view, then, the Stateasa hegemonic collective
and every citizen is autonomous and sovereign. The politicé ¢dsquared. From
the human point of view, however, the State is a hegemonic cedleatith the
citizens constituting the ruling class and the (not yet fullyatised) human persons
constituting the class of serfs. From that point of view, gbktical circle is not
squared at all. Nevertheless, Rousseau’s legal pyrotechnisguenading as political
philosophy, had a great future. It spawned a numerous offspring of ideolaigithe
republican state’ and its fulfilment of the requirements lodrly and equality. In the
political theory of the State, fiction trumps reality.

Rights

In this section we introduce ‘rights talk’, without adding anythioghe theoretical
apparatus we have used so far. In other words, we reduce the naigimofully to

the notion of ‘belonging!? First, we define the notion of a right to deny a person the
use of some means.

(DR1) Dpxq =: (Bxp v Bgp) & -Bpq
P has right to deny Q the use of X =: either X or Q belong® P and P
does not belong to Q.

Note that this definition merely states the truth-conditions atestents of the form
specified in the definiendum. Thus, to refute the claim thiaad$right to deny Q the
use of X, one may point out that neither X nor Q belongs to P, bPtigma serf or
subject of Q. As immediate consequences we have

TR1) (p) —Dppp
No person has right to deny himself the use of himself.

TR2) (p)(x) (Dpxp > Bxp)
A person P has right to deny himself the use of X only ifofige to him.

We use the concept Dpxq to define the much more common notions o mayit to
the use of some means without the consent of some person, amihgfdrmabsolute
right to the use of some means.

(DR2) Rpxq =: Bxp & -Dgxp

10 Thus, if there are several mutually irreducible mo  dal forms of the underlying relation
‘x belongs to p’ then we should have several mutual ly irreducible modal forms of rights
as well. For example, we should have ‘moral rights’ as well as ‘lawful rights’ if things
may morally as well as lawfully belong to a person.
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P has right to the use of X without the consent of Q =: Xelongs to P and
Q has no right to deny P the use of X.

(DR3) R*px =: (q)Rpxq
P has absolute right to the use of X =: P has right to these of X without
the consent of any person.

Obviously,

TR3) (p)(9)(x) (Rpxq > -Daxp)
If P has right to the use of X without the consent of Q, then Q hagmtaai
deny P the use of X.

The definitions, in conjunction with the axiomslof, imply that real, and only real,
persons have the right to the use of themselves withoutotlvaiconsent:

TR4) (p) (Rppp == )

Not surprisingly, all autonomous persons, in particular sovereignsops have the
absolute right to the use of themselves.

TR6) (p) (Ap > R*pp)
TR7) (p) (Sp > R*pp)

No person has right to the use of what belongs to an independent {sefediori, a
sovereign) person without the latter’'s consent.

TR8) (p)(a)(x) (Bxg & -Bgp > -Rpxq)
TR9) (p)(@)(x) (Sp & Bxp & -p=q > -Rgxp)

Of particular interest are the following theorems:

TR10) (p)(a) (Bpg > Rapp)

If P belongs to Q then Q has right to the use of P withoutttex’s consent.
TR11) (x)(p)(a) () (Rpxq & Brg > Rpxr)

If P has right to the use of X without consent of Q then P has adhetuse of
X without the consent of any person that belongs to Q.

They help to explain the following theorems about strictly autonomeus
heteronomous persons:

TR12) (p)(a)(x) (SACpg & Bxp > Rgxp)

A member of an autonomous collective has right to the use of any other
member’s means without the latter’s consent.

TR13) (p)(a) (SACpq > Rpqa)

Members of the same autonomous collective have right to the wessclof
other without consent.

TR14) (p)(x) (Hp & Bxp > (#d) Rgxp)

For every heteronomous person P there is another person Q who hagright t
the use of P’s means without the latter's consent.

TR15) (p)(X) (Hp & Bxp > (#q) —Rpxq)
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For every means X that belongs to a heteronomous person P thepersoa
Q without whose consent P has no right to the use of X.

TR16) (p) (Hp > (#9) Rapp)
For every heteronomous person P there is a person Q who has rightusethe
of P without the latter’s consent.

Property

Our basic relation ‘x belongs to p’ can be interpreted as a predatyon. However,
we easily can define some forms of property, such as comnopernty, communal
property and ownership, in its terms.

(DY1) Oxp =: Bxp & (q)(Bxq > Bqp)
P owns X =: X belongs to P and to no person that does notltweg to P11

It follows that an imaginary person cannot own what belongs tdoitput this
differently, an owner must be a real person:

TY1) (X)(p) (Oxp > Rp)

Only real persons own anything.

TY2) (x)(p) (Oxp > Ap)

Only autonomous persons own anything.

TY3) ()(p) (Hp > -Oxp)
No heteronomous person owns anything.

TY4) (p) (Sp > Opp)
Only self-owners are sovereign.

TY5) (p) (Ap > Opp)
Every autonomous person is a self-owner.

TY6) (p) (Opp > Ap)
Every self-owner is an autonomous person.

With respect to autonomous collectives, we have

TY7) (x)(P)()(Alp & Oxp & Bpg > Oxq)
If a member of an autonomous collective owns X then every memtibet of
collective owns X.

Thus, the members of an autonomous collective have collemtmership of every
means that is owned by any member.

(DY2) Cxpq =: Bxp & Bxq
X'is common property of P and Q =: X belongs to P and to Q.

(DY3) CGxpq =: Rpxg & Rgxp
X'is communal property of P and Q =: P and Q have right to theise of X
without the consent of each other.

11 Under this definition, a ruler can own what belong s to his subjects. A stricter notion
of ownership would be Bxp & (q)(Bxqg > p=q).
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TY8) (x)(p)(q) (Gxpqg > Gixpa)
Only common property is communal property.

TY9) (x)(p)(a)( Gxpq > Bpg & Bgp)
If P and Q have communal property then they belong to one another.

TY10) (x)(p)(a) (Bpa & -Bgp > -&xpq)
There is no communal property between master and serf.

TY11) (X)(p)(a)( Gxpg > -Sp & -Sq)
If X is communal property of P and Q then neither P nor Q is are@mn

person.
TY12) (p)(a) (x) (SACpqg & Bxp > &pQq)

Whatever belongs to any member of an autonomous collective is communal

property of all its members.

Obviously, in an autonomous collective, collective ownership impt@smunal
property. However, something may be the communal property of thibens yet no
one of them may have right to its use without the consent of saisenp&ho is not a
member of the collective. A sovereign person, in contrasty heve common
property with others, but no communal property.

Actions

The system L We now expand the domaid(L ) of the theory and add a separate
category of objects that we call ‘action%’Let D(L,) be the name of the expanded
domain. As variables for actions, we use i, |, .... The correspgratinstants are g, h
(possibly with subscripts or superscripts).

The actions-domain is linked to the original objects-domain by shednwo
primitive predicators b and Mo. We read them as ‘actioruseso’ (Uio) and ‘action
i affectso’ (Vio). Obviously, we need to add the formulas ‘Uio’ and ‘Vio’ to the
primitives ofL to generate an expanded languhgéo speak aboud(L1). As most
material theories of law make the distinction between ‘asd’ ‘affect’ in one way or
another, it is not amiss to make room for it in our formal thé€oHowever, whether
and how to distinguish cases where an action uses or affectsnseams or person,
are not matters that we can decide with the formal apara

The use of the added primitive predicators is constraindédusyaxioms:

(A11) (i)(X)(Vix > Vix)
Every action that uses a means affects it.
(A12) (i)(#x) Uix
Every action uses at least one means.
(A13) (X)(#i) Uix
For every means there is an action that uses it.
(A14) ()(X)(p) (Vix & Bxp > Vip)
An action that affects a means that belongs to a person, affe that
person.

12 One may well have serious misgivings about treatin g actions (or, more generally,
events) as ‘objects’; however, they are not pertine  nt here since our treatment is purely
formal and thus does not involve us in any ontologi cal argument.
13 Obviously, as with ‘belong to’, particular theorie s of law may postulate the co-
existence of several irreducible modal forms of ‘us e’ and ‘affect’.
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The first axiom requires us to interpret Uix and Vix in such & that whenever U
holds for some pair (i,x) V holds for the same pair. Howeveijavs us to consider
that with respect to some such pair V holds but U does not: @m anty ‘affect’ a
means without ‘using’ it. The second and the third axioms ensuréhdratis always
some connection between an element in the domain of means and soer @iehe
domain of actions, and vice versa. The fourth axiom stipulatésathaction that
affects a means (in a way that is relevant from the pointest of law) also affects
the person(s) to whom that means belongs.

From the perspective of a theory of law, the primary purpose w@idimting the
concept of action is to answer questions about what sort of things@engeas, or
does not have, the right to do. To achieve that purpose, wedfinse dvith respect to
actions some concepts that are analogous to those that eduoed earlier:

(DA1) D%ig =: (#x)(Vix & DpxQq)
P has right to deny Q to do | =: P has right to deny Q the @sof some
means that | affects.

(DA2) Rpiq =: (x)(Vix > RpxQq)
P has right to do | without the consent of Q =: P has righto the use,
without the consent of Q, of all means that are affectedytd. 4

The following definitions extend concepts of property and ownerstapttons:

(DA3) Bp =: (x) (Vix > Bxp)

Action | belongs to P =: All the means that | affects deng to P.
(DA4) Cfip =: (x) (Vix > Oxp)

P owns action | =: P owns all the means that | affects.

Among the theorems that we can prove, we note the following:

TA1) (i)(p)(@)(x) (Vix & Bxq & Rpiq > Bap)
If action | affects property of Q then P has right to do | withoutcthresent of
Q only if Q belongs to P.

Concerning the property of actions, we may note these theorems:

TA2) ()(p)(@) (Blip & Sp & Rgip > p=q)

If action | belongs to sovereign person P then no other person has right to do |
without the consent of P.

TA3) (i)(p)(a) (Oip > Rpiq)

If P owns | then P has the right to do | without the conseanhpfQ.

TA4) (i)(p) (Hp > -Cip)

No heteronomous person owns any action.

Again, we have theorems that illustrate the perfect commuwsrautonomous
collectives

14 We can define similar but slightly different conce pts by substituting ‘Uix’ for ‘Vix’ in
the defining formulas of DAL and DA2. However, in t his presentation we shall not
consider such variants as they appear to be lessco  mmonly used.

17 of 36



01 March 2005 - 08:56

TAS5) ()(p)(@)(r) (SACpg & Rpir > Rqir)

If one member of an autonomous collective has the right to do an action
without the consent of a person R, then so does every other membe

TA6) (i)(p)(q) (SACpq & Cip > Ofig)

If any member of an autonomous collective owns an action, then so does every
other member.

TA7) (i)(p)(q) (SACpq > -Dpiq)

No member of an autonomous collective has right to deny any action to any
other member.

By means of the fourth action-axiom we can prove the equivalence

TA8) (i)(p)(q) (Rpiq == Bip & (B%iq v Bpg > Bap))
P has the right to do | without consent of Q if and only if actiondrgd to P
and if either | belongs to Q or P belongs to Q then Q belongs to P.

Thus, Rpig turns out to be formally analogous to Rpxg, which was defin@kps
(Bxq v Bpg > Bgp).

Generic actions

We should think of the objects (‘actions’) that we introduced to ddafie expanded
domainD(L) as concrete individual actions. They are fully specifietbaevents
except that the specification does not mention who performs tlos.akitormally, of
course, we refer only to kinds of actions, such as going to the hosgatding a book,
etc. Such ‘generic actions’ typically can be instantiatechamy different ways, each
of which may be different from other instantiations with ez$go the means it uses
or affects. To accommodate references to generic actionsgcaweuse action-
predicates such as ‘action | is of kind Z'. The basic stractdithe logic of rights to
do actions of some kind or other then comes into view.

We read Zi as ‘I is an action of kind Z', where Z can be attyon-predicate. We
should now be able to define, say, the concept of having rigtib teome kind of
action. However, because of the high level of abstraction of &wgfinition, there
may be no intuitively straightforward way to do this. For exampe could define

(da5) RpZq =: (#i) (Zi & Rpiq)
P has the right to Z without the consent of Q =: There is st &g action | of
kind Z such that P has the right to do | without the conse@t

Alternatively, we could define

(da6) RpZa=: (i) (Zi > Rpiq)
P has right to Z without the consent of Q =: P has right to doaatign of
kind Z, without consent of Q

The two definitions obviously are different. The concept of rightithdefined in da6
is in a way ‘stronger’ than the concept defined in da5. Logicgeaking, both are
equally ‘correct’. However, in their use of the expression ‘hgit to do’ some
material theories may exhibit a preference for one of those nabirsthe other.
Perhaps the same theory uses that expression now in one sense,ahetner. Of
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course, a theory cannot be charged with logical inconsistencyynbe@ause it uses
the same words in different senses, but it certainly may gbeeto unnecessary
confusion. To avoid such confusion here, we introduce a terminologstaiation
between da5 and da6, which we indicate by means of the supersari and ‘s’
Thus, we write R'pZq orLpZq for the concept defined in DA5; we read it Bshas
a weak right to Z without consent of @ as P has liberty to Z without consent of. Q
For the concept defined in DA6, we writé¥Zq orRpZq, which we read a®*‘has[a
strong]right to Z without consent of’'Q

(DA5) LpZqg =: R"pzZq =: (#) (Zi & Rpiq)
P has liberty to Z without the consent of Q =: There is afeast one action |
of kind Z such that P has the right to do | without the onsent of Q.

(DAB) RpZq =: RpZa=: (i) (Zi > Rpiq)
P has right to Z without the consent of Q =: P has right talo any action of
kind Z, without consent of Q

We do not claim that this distinction between ‘has liberty’ dad right’ is generally
accepted. However, the important thing is to get the lagkt,rnot to make a fetish
out of particular words.

One advantage of introducing general action-predicates is thaamveegate and
logically combine them, which we cannot do with action-objedtsisT substitution of
‘~Z’ for ‘Z’ in the defining part of DA5 gives us a definitiaf ‘the liberty not to Z’:

(p)(q) Lp-Zq == (#i) (-Zi & Rpiq)

P has liberty not to Z without consent of Q if and only if therat least one
action | that is not of the kind Z and P has the right to do | without Q’s
consentHence,

(P)(q) (Lp-Zq == (i) (Rpiq > Zi)

P does not have liberty not to Z without consent of Q if and only acatins
that P has the right to do without consent of Q are of kind Z.

Substituting ‘-Z’ for ‘Z’ in DA6 gives us a definition of ‘theght not to Z’:

(P)(@) Rp-Zq == (i) (-Zi > Rpiq)

P has right not to Z without consent of Q if and only if P has right to do,
without consent of Q, any action that is not of the kindefice,

(p)(@) (Rp-Zq == (#) (-Zi & -Rpiq)

P does not have right not to Z without consent of Q if and only if teeag i
action | that is not of kind Z and P does not have right to do | withowecn

of Q.

A peculiar logical property of the definitions is that evpgrson has right to do any
action of an impossible kind as well as any action of a kindnsino instantiation.
An action of the kind ‘Zi & -Zi’ would be impossible. On the other haamd action of
the kind ‘cloning the universe’, which presumably is not logicaitypassible, does
not at present exist. For kinds of actions that do have instanatwe have the
theorem

(p)(a) ((#) Zi > (RpZq >LpZq))
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If Z can be instantiated and P has right to Z without consent of Q Rtes
liberty to Z without consent of Q.

With respect to ‘liberty to do’, we note the following theuse

(p) ((@)LpZqg > Ap)
If P has liberty to Z without anybody’s consent, then P is an autonomous

person.

(p) ((@)RpZq & (r) LrZp > Sp)

If P has liberty to Z without anybody’s consent and no one has liberty to Z
without P’s consent, then P is a sovereign person

We can use expressions of the forfipRg to define corresponding notions of
obligation.

(DA7) OgpZq =: Lp-Zq
P is under a strong obligation to Q to Z =: P does not have Kbty not to Z
without consent of Q.

(DA8) OwpZq =: Rp-Zq
P is under a weak obligation to Q to Z =: P does not have thight not to
Z without consent of Q.

Note that strong obligation is defined in terms of weak rights aakwbligation in
terms of strong rights. Keeping that in mind, we now can rsakee of the following
schemes:

(p)(a) ©pZq == -R'p-Zq)
(p)(a) ©.p-Zq == -R'pZq)
(p)(q) (OpZq == R'p-Zq)
(p)(q) (Op-Zq) == R'pZq)

We have, for example, the theorem

(p)(@) ©spZq == (i) (Rpiq > Zi)
P is under a strong obligation to Q to Z if and only if all actions that P has
right to do without consent of Q are of kind Z.

Let us now define a person’s freedom to do some generic actienhaMe to

distinguish two cases. On the one hand, we often use ‘P isoffZeto express the
idea that P is free to Z or not to Z. On the other handdavaot always mean to
imply that P is free not to Z. One may be free to repdghd, yet not be free not to
repay it.

(DF1) FipZ =: (#i)(q) (-p=q > Zi & Rpiq)
P is free to Z =: There is an action | of kind Z, suchhat P has right to do
| without the consent of any other person.

(DF2) FopZ =:F1pZ & F1p-Z
P isfreeto Z or notto Z=: P is free to Z and P is fre not to Z.

We have the following theorem
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(p) F1pZ > Ap)
If P is free to Z then P is an autonomous person

Also, if P is free to Z, then P is under no strong obligatiomioather person not to
Z; that is to say, he then has liberty to Z without thlesent of any other.

(p) FpZ > () (-p=q >Osp-2q))
(p) FpZ > () (-p=q >LpZq))

However, that, with respect to any other person, P has liber® without that

person’s consent does not imply that P is free to Z. Thesebma different ways in
which to Z. For any other person Q, there may be a way of Zittythat P has right
to Z in that way without Q’s consent. It does not follow thatehsra way of Z-ing

such that there is no person Q without whose consent P has right tbaf particular

way. Formally, that is a consequence of the different oaflethe quantifiers in

relevant the definitions of ‘liberty’ and ‘freedom’: (q)(#i)... ihe one case; (#i)(Q)...
in the other.

We already have used a few action-predicates: Vix and Uix., Timder the
conventions adopted in this section, we can consider expressionssduypixg (i.e.

R*pVxq: ‘P has liberty to affect X without consent of Q') aRaUxq (i.e. R"pUxq:

‘P has liberty to use X without consent of Q’). We can prove

(x)(p)(a) LpUxq == Rpxq)
P has liberty to use X without consent of Q if and only if P has tagttte use
of X without Q’s consent

(x)(p) ((q)LpUxq > Oxp)
If P has liberty to use X without anybody’s consent then P owns X

In other words, ownership is a necessary (but it is not aceuff) condition for the
liberty to use a means without anybody’s consent. The reason wyoit & sufficient
condition is that there may be no action that uses the means ond¢hatvdses not
have significant side-effects on other means.

Kinds of actions are often identified in terms of the effeciotibns. Let us introduce
binary predicates of the form ‘action | produces state ofraffliand represent them
by expressions of the form ‘i»S’. Then we can rebgp»Sq’ as ‘P has liberty to
produce S without consent of Q' and interpret it as ‘(#i) (i»S°%Ridy’. We can read
‘Osp»Sqg’ as ‘P is under a strong obligation to Q to produce S’ angbiateat as ‘(i)
(R%iq > -i»-S). In words, P is under a strong obligation to Q to pro8ui€and only
if no action that P has right to perform without consent gir6uces not-S.

Let us consider a state of affairs S’ such that any actionptitata means (or a
person) in that state affects that means (or person) in a whaystkanificant or
relevant from the point of view of the law: (i) (i»S'x > ViXx}¥hen that condition
holds for a means X, we shall write VS’x—which we may readsas a V-state for
X. An example of a V-state for a means X could be ‘Xdsttbyed’. We can prove

()(P)(a) (VS'x & Bxp & -Bpg > Lg»S’xp)
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No person has liberty to put what belongs to an independent persortateV-s

S’ without that person’s consent.

(P)(@) (VS'p & -Bpg > Lg»S’pp)

No one has liberty to put an independent person in V-state S’ without his
consent.

Suppose, for example, that —Ip (i.e. ‘P is not innocent’) is aa¥-dbr P—every
action that puts P in a condition where P is not innocent, relevaifitigts P. Then,
with the possible exception of P’s masters or rulers, no one liesylito make it
happen that P loses his innocence without his consent. No one Yaeduolimake an
independent person lose his innocence without his consent. Also

(p) (VS'p & Rp > () (-p=q > Eg»S’pp))
No other person has liberty to put a free person in V-state S’ withisut
consent

For example, if -R (‘Q is not a free person’) is a V-state for a free pef3othen
every other person is under a strong obligation to Q not make him b&edidom.
Consequently, an action that makes Q lose his freedom must bealiedewith the
consent of Q himself. No free person can lose his freedomsadps will.

Let us now consider a state of affairs S” such that any atttadrputs a means (or
person) in that state is one that no person has right to do unledslypwsth the
consent of every person: (i)(x)(p)(q) (i»S”x >*gRy). To put this differently: if action
| produces S”, then there is no person Q without whose consent Rjltita® rdo 1.
We may call S"x an excluded or X-state: XS"x. Obviously, no gefsas liberty to
put any means or person in an X-state unless, perhaps, heodeitls the consent of
every person:

() (P)(@) (XS"x > Lp»S"xq)
(P)(@)(r) (XS"q > Lp»S"qr)

Let us assume that ‘no innocence’ is an X-state for argopeThen,

(P)(@)(r) Lp»-lgr

There is no person R without whose consent P has liberty to depriveanper
Q of his innocence.

(P)(a) Lp»-Ipq

There is no person Q without whose consent P has liberty to deprivelfroms
his innocence.

If we assume further that every action that puts agereon in a condition where he
is no longer free makes him lose his innocence, then—given thatilvassume that
‘not innocent’ is an X-state for any person—it follows that

(p)(@) (Rp > -Lp»-Rpq)
There is no person Q without whose consent a free person P has tiberty

deprive himself of his freedom.

The same result follows in a more immediate fashion from teenakive assumption
that ‘no freedom’ is an X-state for a free person. Presumabét, assumption
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captures the essence of the thesis that freedom is &natak right. By analogy, the
assumption that ‘no innocence’ is an X-state for any person woulesexrthe thesis
that ‘innocence’ is an inalienable right. Whether a paldictheory of law does or
should consider —Ip (or any other condition) to be an X-state, is nattarrthat can
be decided on formal grounds.

Clearly, under the systematisation that we develop here,awegive plausible
definitions of concepts such as freedom and obligation in termsediundamental
relations Bxp, Uix and Vix. We can easily add more definitiand derive more
theorems but we shall not do so. In any case, it should be blgdrgtandL; are
useful tools for formalising significant parts of our thinking abeaut. |

General Principle of Justice

It is time to turn our attention to the predicatoy, Which is a primitive oL o. Its use
is constrained by the axiom

(Ao3) (0)(lo > (#p)(p=0))
A lawfully innocent object is a person.

In other words, only persons can be innocent in law—which is not tasapurse,
that only innocents can be persons. A given material theory ofifaeed, might
postulate that the concept of innocence does not apply to some perstasses of
persons (for example, imaginary persons). Nor is it logicaltessary for such a
theory to assume that, for a person, the loss of innocarieds the loss of his status
as a person in law. We use the concept of an innocent persommulate a general
principle of personal justice.

General principle of justic€GJ) :Only innocent persons are free.

[(p)(Pip > Ip)]. Notice that GJ does not specify that in justiténaocent persons are
free persons. Such a specification would not make sense in thal theory of law,
which does not specify the material conditions that are negeesasufficient for
ascertaining that a particular person is innocent or not. Bhongterial theory of law
might permit us to say that a slave, serf or subject is ilmoeghout compelling us
to say that he is a free person. GJ only rules out thatowsider a person lawfully
free but not lawfully innocent. Thus, a person who is not lawfully ianbcannot be
considered in justice to be lawfully free—and therefore torigebnly to himself. He
must have done something or something must have happened thabevetser
person a lawful claim to his person. A non-innocent person alwagadseto some
other person. While this does not exclude him from being a membean
autonomous collective, it does rule out that he is a sovereign person
In the formal theory, it follows from GJ that

TG1) (p)(@) p=q>Ip)
If some person is the only person in the world, he is innocent.

If there is a non-innocent person, there must be at leaspénsons.

TG2) (p)-Ip>(a)-Sq
If no person is innocent, then no person is sovereign.
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Consequently, if no person is innocent, then no person is free; eveoy feelongs to
some other person. Assuming that we are dealing with a firotld, we also have

TG3) (p)-Ip > (#q) Alq - N
If there are no innocent persons in a finite world, then some persons
must be members of one or more autonomous collectives.

In a finite world without innocent persons, there are some gtaatonomous persons
and maybe also some heteronomous persons, but there are no sopersamns.
Under a moralistic interpretation and as far as the human woddniserned, the
doctrine of ‘original sin” may be translated as the thesa$ there are no innocent
persons. Then autonomous and hegemonic collectives are indeedlythegically
possible conditions of mankind.

SECTION I
Natural Persons and Natural Law

The system Ly, Let us return td(Lo) to define another primitive relation between
persons and means. We refer to it with the binary predicatdB read the formula
Bn010; as 0; naturally belongs to,’ or as ‘o, belongs tm, by nature’. Froni ;, we

get to the systerh, by expanding the language with the new predicator and adding a
few axioms that constrain its use. First of all, howewar,give a definition of the
concept ‘natural person’.

(DN1) Rp =: Bpp
P is a natural person =: P belongs to himself by nature.

By definition of B, natural persons constitute a subclass of the class of persons i
D(Lo). A person who is not natural we shall call an artificial perdeyp) The
relevant axioms for the relation are:

(A21) (P)(X) (Bxp > Rp)

Only to a natural person does any means belong naturally.
(A22) (p)(@) (Bipg > p=q)

No person belongs naturally to any other person.
(A23) (p)(@)(X) (Bxp & Bnxq > p=0)

No means belongs naturally to more than one person.

The axioms make good intuitive sense if we think of human beisgsitural persons.
Some means belong by nature to a human person. They are hiscsoeans, which
are embodied in his physical being and which are under his controlay awhich

no other (extra-somatic) means is or can be. With respesayo,a corporation, the
concept of a means that belongs to it by nature does not makeAshsethe second
axiom, no human person belongs by nature to any other person, whethan or
not. No person has control over a human person or his body in the sama nat
immediate way in which he has control over himself or his bodytarghits. Axiom

3 captures the separate existence of natural human persasstanlthe sense that
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those parts of the world that naturally belong to one such pésobody, its limbs
and other somatic means) do not and cannot in the same way belangtlier.>
Clearly,

TN1) (p) (Rp > (#x) Bwxp)

For every natural person, there is some means that naturally betorigs.
TN2) (p)(a) (Rp & Pug & -p=q > (#x) (BXp & -Bnxq))

For every pair of natural persons, there is a means that naturally belongs
one of the pair but not to the other.

The axioms exclude the possibility of one person being by nature thar setfject of
another. Consequently, we cannot define, in termsqgp,Ba concept analogous to
that of an autonomous collective.

Legal positivists might object to the use of the term ‘naturalconnection with
persons. However, the term is not important. Another term'ns&gssary’, might do
as well. What is important is that we have at our disposaheept of a person that is
independent of the concept of a person as defined in the gémeoay of law, yet
sufficiently similar to be subsumed under the latter theory. Althaug may believe
that human persons are natural persons, and perhaps the only patacals, we
cannot charge a purely formal theory with these assumptions.

Natural law theorists focus on natural persons (in an ordinary séritke word
‘natural’) as the persons whose existence is necessaryke sease of law as an
order of persons. From their point of view, all other orders ofopsrs-for example,
orders of artificial persons such as corporations or statesHaareonly by analogy
to the natural order of human persons. In contrast with the natwathkorists,
positivists deal primarily with what they call ‘legal pens’. Some of those, for
example states or in more abstract language ‘legal systdmayg treat as theoretical
representations of pre-existing data from which any legdysisanust start. They are
the ‘legally necessary persons’ that serve to anchor the p&isititheoretical
constructions in some reality that is not itself one of those mmtisins. The
existence of those particular legal persons is a necesagrgosition of any
(positivistic) theory of law. Other legal persons have no aat@mor ‘legally
necessary’ existence. Hence there is nothing that belongsnicatha matter of legal
necessity and nothing to which they belong as a matter of hegakssity. They are
legal persons only if and because they stand in some legkgiyant relation to one of
the axiomatically acknowledged legally necessary anchorpersbas.rdlation —
and not any material condition per se — is what determines steius as legal
persons in some legal system. Even to a legal positiieh, tsomething must be
‘given’ if his theory is to have any relevance. He maysefto talk about human
beings as natural persons (in the common sense of the wordant about their
natural rights, but he too must acknowledge that his theoriesatd things to which
the formal concept of law applies.

15 viable Siamese twins do not appear to be exception s. If viable, even
craniothoracopagus twins, or twins joined at the he ad and chest, with only one brain,
one heart and combined gastrointestinal tracts, pre sumably would be one person with
more controllable [lower] limbs than an ordinary pe rson would have. Viable twins
usually are two persons whose bodies happen to be | inked in a particular way, each
one having natural or immediate control only over h is or her own limbs and other
somatic means.
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A positivist, therefore, need not object to the axidka%-3, if he reads Bxp as ‘x
belongs as a matter of legal necessity to p’ apg & ‘p is a legally necessary
person’, or in some similar fashion. If a reader so wishesné&e substitute such
readings wherever the text has ‘natural’, ‘naturally’ or ‘by reltudowever, he will
find that the axioms more readily yield an intuitively conungcinterpretation when
we apply them to human beings than when we apply them to absgresttuctions
such as states or social systems. That is no defeat axtbms but a consequence of
the fact that we can understand a positivistic theory oiaatipersons only through
the analogy with real human persons. In any case, a postith&ory of ‘legal
necessity’ is formally equivalent to a theory of natural lae,matter how much its
material interpretations differ from it. The differencdvibleen natural law theory (as
the theory of law of natural persons, in the ordinary sense ofvtings) and legal
positivism cannot, and should not be made, at the level of our lfthe@y. We can
introduce it in that theory at best by means of specialrdiiteating postulates. In the
next subsection, we shall give some postulates for the theamgtofal law in the
ordinary sense of an order of natural human persons. However, lesen the
postulates that we shall discuss might turn out, under a diffeeanling, to be
acceptable to legal positivists. However, the question whetfat is the case or not,
shall not concern us.

The Postulates of Natural Law

With the systeni, we are in a position to begin to make sense of natural law as an
order of natural persons (as defined in the previous section). Tatovd need to
introduce some postulates of natural law. They are intended to edipéudistinctive
convictions that make up the idea of a natural order or law ebpsyas far as we can
express them in our formal system. They also provide a lolyiabetween, on the

one hand, the concepts of a natural person and what naturally beldmgs and, on

the other hand, the general theory of law as an order sbmer

Postulate of Finitisn{PF) : The number of natural persons is finite.

No matter what a material theory of law may say about atbes of persons, it
cannot be a theory of natural law unless it denies that thertteaisy time an actual
infinity of natural persons.

Postulate of Naturalisri{PN) : Every means belongs to at least one natural person.

[(X)(#0g)(Bxg & R.q)]. Note that the postulate says ‘belongs’, not ‘belongs by nature’.
According to Naturalism the responsibility for any means or persomd—therefore

for any action—ultimately always rests with a natural perddding this postulate to
our formal apparatus, we can deduce a number of interestingtingor

NL1) (p)(#0) (Bpg & Ra)
Every person belongs to at least one natural person.

NL2) (p) (Rp > Rip)
Only natural persons are free.

NL3) (p) (Sp > Rp)
Only natural persons are sovereign.
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Thus, Naturalism forces any natural law theory that assmresaignty to a person of
whatever kind to classify such a person as a ‘natural’ eneomhjunction with the
postulate of finitism, Naturalism implies that not every ndtyrerson can be
heteronomous, i.e. that some natural persons must be autonomousl, &udeeding

to PN every person belongs to some natural person. Consequentlgrandwtous
natural person must belong to some other natural person who does nottbéiong
However, ifeverynatural person is heteronomous, there must be an infinite supply of
such persons—which contradicts the postulate of finitism.

NL4) (#p) (Rp & Ap)
There is at least one autonomous natural person.

Thus, given the postulates of finitism and naturalism, we cancdetiat either some
natural persons are sovereign or some of them are membesseobr more
autonomous collectives.

In addition to the postulates of finitism and naturalism, whichrdete the basic
structure of natural law, we have two postulates that detertharelations between
Bxp and Bxp, i.e. between what naturally belongs to a person andlawfatly
belongs to him.

Postulate of Consistenc{PC) : What belongs naturally to a person lawfully
belongs to him.

[(P)(X) (Brxp > Bxp)]. A natural law theory holds that whenever it is distadd that
something belongs naturally to a person, that fact is enough tthaathe thing in
question is the lawful property of that person. From the postulatersistency and
Ag2, we deduce

NL5) (p) (Rp > Rp)
Only real persons are natural persons.

NL6) (p)(@)(x) (Bxp & Bpq > Bxq)
What belongs naturally to a person, belongs to whomever he belongs to.

Postulate of IndividualisniPl) : What belongs naturally to a person belongs only
to those persons to whom he belongs

[(P)(@)(X) (Baxp & Bxqg > BpQq)]. There can be no claim to a person’s natucgepty
that is separate from a claim to that person himself. In,gharatural law, the natural
property of a person is inseparable from the person whose natopealty it is.

From the postulates of individualism and consistency it follinas

NL7) (p)(@)(x) (Bxp > (Bxq == Bpq))
What belongs naturally to a person P belongs to another person Q if and only
if P belongs to Q.

NL8) (p)(a)(x) (Bxp & Daxp > Bpa)
Q has right to deny P the use of what naturally belongs to P only ifdAdse

to Q.
NL9) (p)(q) (Rp & Dgpp > Bpa)
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Q has right to deny a natural person P the use of himself only if P Isetong

Q

The Principle of Natural Justice

Earlier we stated a general principle of personal justeRp > Ip). Here we should
add what | take to be the principle of personal justice in nataval To simplify
formulas, we define the shorthand’ls an innocent natural person’) as follows

Inp=Rp &Ilp
Principle of natural personal justic@J) : Innocent natural persons are free.

[(p) (Inp > Rp)]. In natural law, a person who is not free is either aficéat person
or else not an innocent person. Together with the general prirafiplestice, this
gives us

NJ1) (p) (Rp > (Rp = Ip))
A natural person is free if and only if he is innocent.

‘Natural personal justice’ and ‘consistency’ entail

NJ2) (p) (o > Ap)
An innocent natural person is autonomous.

No innocent natural person is heteronomous.

NJ3) (p) (hp > -Alp)

No innocent natural person is strictly autonomqaiie. a member of an
autonomous collectiye

NJ4) (p) (Rp > (Sp == Ip))

A natural person is sovereign if and only if he is innocent.

Thus, there is no innocent way in which a natural person can déypmsgelf of his
freedom or sovereignty by making another person responsible for him-+asthns
master in a hegemonic relationship or as his ruler-and-sulrjeah iautonomous
collective. Other consequences of the principles of naturatguare

NJ5) (p)(a) (hp & Inq & -p=q > (#x)(BXp & -BXq))
For every pair of innocent natural persons, some means belong(s) toranly

of them.

NJ6) (p) (hp > (#x)(a)(-p=q > Bxp & -Bxq))

For every innocent natural person, there is a means that belongssiety
to him.

NJ7) (p)(a)(x) (Bxp & Bxq & Ip > p=0q)

What belongs naturally to an innocent person belongs to him exclusively

NJ8) (p)(X) (Bxp & Ip > Oxp)
An innocent person owns what naturally belongs to him.

28 of 36



01 March 2005 - 08:56

Natural Rights

We have seen that the class of persons can be partitioned inadihteexhaustive
but mutually exclusive subclasses of sovereign, heteronomous andy stric
autonomous persons. In short, the status of a person in law isegmigt, ‘strict
autonomy’ or ‘heteronomy’. In view of that fact, we can makexdraestive list of all
logically possible types of theories of order among naturabpsr@&heories of natural
law or natural rights), subject only to a few straightforwaotditions. First, we
consider only theories concerning the original status in law of alapersons.
Obviously, a person’s status may change, for example asila sgEsome action by
that person or another. Thus, a man may commit a crime anthyHese the status
he had as long as he was innocent of any crime. Also, a noastder may change
the status of his serfs or subjects by an act of emancip&tawever, such changes
obviously presuppose that the person in question had a status in launtavibeg\We
can distinguish therefore between theories of natural rights bggnthtie original
status they assign to a natural person — in short, the statuastsign to an innocent
natural person.

Second, we consider only theories that refer to natural peesosach. We have
seen in our discussion of Rousseau that we can consider natural pardensa
certain aspect, e.g. as citizens, and assume that theyliagtphave rights not as
natural persons but as citizens. However, the aspects undgr whican consider
natural persons are innumerable and do not form a closed set.oféétrés pointless
to try to list all possible ‘aspect-persorP), b(P), c(P), ... that we might associate
with any particular natural person. A theory of law that took dgpesons as its
starting point would be indeterminate. It would allow us to say Phet one person
but also that, from the point of view of law(P), e.g. P-as-a-woman, is a different
person with a different set of rights. Similar constructiores @ossible, as the case
may be, for P’s rights as a member of some ‘minority’ or ptaevorker, a child, a
pensioner, a veteran, an obese person, and so on and so forthulfipkcation of
persons would apply to every natural person P. It is then alétopting to dismiss P
altogether and simply add P-as-a-human-beingh@ay to the list of aspect-persons.
As soon as we admit aspect-persons as persons in their owa-ighd not simply as
heteronomous serfs of a natural person —, we can assign a di&®rs in law to
each aspect. Consequently, a natural person P, considered undspexniesa(P),
might be sovereign and at the same time, considered under aaspleet, sap(P),
heteronomous or a member of this or that autonomous collective — lyetgelf
need not have a status in law. In short, P is no person and hashtso umjess
someone classifies him as a member of some relevant grogtegory. Arguably,
that is very nearly the ruling conception of persons and rightsshionable opinion
today. However, it is indicative of a complete dissociatiothefconcepts of ‘person’
and ‘rights’ from any reality. With the suggestion that a natpeabon is simply a
‘theoretical construct’, the result of assembling apparentlyepigting different
aspect-persons, it is also a denial of the proposition that uwahaiersonis an
individual person.

Leaving aside then those aspect-persons, we see that teemnlg so many
logically different types of theories of natural rights. Wavén listed them in the
following table. The column ‘S’ has an entry *’ for types of theerthat assign at
least one natural person the original status of a sovereign p&isaitarly, column
‘Al', respectively ‘H,” has an *' for types of theories thassign at least one natural
person the original status of a member of an autonomous colle@spectively the
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original status of a heteronomous person. Column ‘M’ identifies tgpdeeories that

deny personal standing to at least one natural person (givm¢hkistatus of a mere
means). Theories of type 0 assign no natural person any sta@s,ineither as a
person nor as a means. Such theories consider natural persons abjeuts. (I shall

not consider types of theories — they are not even listed itabie — that assign
only some natural persons the status of a mere object).

TType | S| Al| H | M | Original status in law of natural persons
Equal original status for all
0 None has a status in law, all are mere objects
1 * All sovereign
2 * All strictly autonomous
3 * All heteronomous
4 * | None is a person, all are mere means
Unequal original status
5 * | All autonomous but only some sovereign
6 * * Some sovereign, the rest heteronomous
7 * * | Some sovereign, the rest mere means
8 ** Some strictly autonomous, the rest heteronomous
9 * * | Some strictly autonomous, the rest mere means
10 * | * | Some heteronomous, the rest mere means
11 N Some autonomous, the rest heteronomous
12 * % * | Some autonomous, the rest mere means
13 * * | * | Some sovereign, the rest heteronomous or mere means
14 * | * | * | Some strictly autonomous, some heteronomous, et¢.
15 * | * | * | * | Some of every kind

Obviously, the information that a theory assigns an equal staslsnatural persons
does not tell what that status is. However, the ‘equal stgtpes of theories are
philosophically speaking considerably less demanding than the ‘urstgtied’ types.
In particular, they need no justifying argument for discriringaamong innocent
natural persons. An argument for assigning to such persons oneratagrsthan
another is all they need to provide. Note, however, that a thearyypie that assigns
the original status of a member of an autonomous collective to spmiéinnocent
natural persons need not assign all of them to the same s@leSimilarly, theories
that originally assign an heteronomous status to some or all innuatemal persons
need not assign them all to the same masters. Finally, ébabdt assign the status of
a mere means to some or all innocent natural persons needsigrt tiem to be
property of the same person. Theories of types 2, 3 and 4, then, negfuorly an
argument for justifying their pick of the original status in lawaaf/ natural person,
but also an argument justifying a particular distribution of @étpersons among an
untold number of autonomous collectives, hegemonic collectives or norahat
persons. Only theories of type 1, which assert that every naensdn originally (in
his state of innocence) is a sovereign person, avoid those catigpls of
discrimination and distribution. In fact, formally speaking, thereonly one such
theory, although there may still be any number of schemes oprieterg it in terms
of real things and relations.

None of those observations constitute a convincing argument for thé tyyeery
of natural rights or against any of the other types. Howevershweld be able to
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check which types of theories are compatible with the postutdtaatural law and
the principle of natural justice.

We assume that several natural persons exist. Because weesested only in
original rights, we assume a condition in which all natura$qes are innocent: (p)
(Pap > Ip). We can apply directly the postulates of natural lad the principle of
natural justice to the various logically possible types of nhtiglats theories. In that
way we can eliminate those types of theories that conflith \eny of those
propositions.

The postulates of natural law (Finitism and Naturalism — RANthe table below)
imply that all means and all persons (including all natural peydmreng to a finite
number of natural persons. Therefore at least some natusahgemust be persons in
the sense of the general theory of law. This consequenceowti€BTO and TT4.
Moreover, the same postulates imply that there should be &toeasautonomous
natural person. Therefore, the postulates of natural lavoutl€T3 and TT10.

According to the postulate of consistency, every natural persore@l person and
therefore a person in the sense of the general theory of lasvrdles out any type of
theory that holds that some natural persons are not persons bubbjemts or mere
means. Thus, the postulate of consistency — PC in the taldiminates TTO, TT4,
TT7, TT9-10, and TT12-15.

The principle of natural personal justice states thahaticent natural persons are
free and therefore sovereign. It rules out all types of ibeexcept TT1.

T |S Al H M PNL| PC | NJ

0 N N N

1 *

2 * N V
3 * N N

4 * |IN N N

5 * * N V
6 * * N V
7 * * N N

8 * * N V
9 * * N N

10 * * IN N N

11 * * * N V
12 * * * N N

13 * * * N N

14 * * * N N

15 * * * * N N

Thus, we see that only TT1 is compatible with the postulatesitoiral law and the
principle of natural justice.

Natural law without natural justice

In the last table of the previous section, we have markéd avi'V’ all types of
theories that satisfy the postulates of natural law but not tineigde of natural
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justice. They may be called typespilitical or legal theories of law, which separate
law from justice.

Ttype | S | Al| H | M | Original status in law of natural persons
Equal original status for all
2 | | x| | [Alstrictly autonomous
Unequal original status
5 L All autonomous but only some sovereign
6 * * Some sovereign, the rest heteronomous
8 * | % Some strictly autonomous, the rest heteronomous
11 R Some autonomous, the rest heteronomous

Each one of those theories implies that at least some innocardlnarsons belong
to another person. Moreover, they imply (by PN) that some innoeguatal persons
belong to at least one other natural person. Consequently, theypll that some
natural person has right to the use of another innocent natural peittont the
latter's consent. Thus, they imply that some natural persors thavright to rule
other innocent natural persons without their consent — that iegisldte for or to
impose their ‘will' on others. Theories of types TT2 and TT5ri@sthis right to
situations where the right to rule is mutual: it exists onlyhiitautonomous
collectives. Theories of type TT6 imply that at least somwrah persons are
sovereign and that at least some of those have the right totingleinnocent natural
persons without their consent. Theories of type TT8 imply thatswatural persons
are members (and therefore rulers and subjects) of autonomousivasleatd rulers
of other innocent natural persons who are merely subjects.\fityaé TT11 theories
stipulate that some innocent natural persons are subjects of ¢Huwereigns or
members of autonomous collectives).

The common element of those theories is the idea of one ormatrel persons
ruling innocent others — and that idea, disguised as the powvegisfation, is very
much the centrepiece of most political or legal theoridawef Clearly, all attempts to
justify legislation (as distinct from contractual obligation)snreject the principle of
natural justice, which is that innocent natural persons age fre

SECTION IlI
Human Beings and Human Law

The system Ls, We return once more (L o), this time to introduce the concept of
human being. The concept is referred to with the unitary predigatpmwhere o
represents an object iD(Lo). Adding this predicator to the language lof, and
making the appropriate changes to the definition of well-forfoedulas, we get s.

Note that we do not add any axioms for p. We do not specify in aniapaipany
constraints on what a human being is supposed to be in the contedisofission of
law. Thus, we allow the acceptance of the postulate chamanism:

QD

Postulate of Anti-humanis@P) :No human being is a natural person.
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[(0)(p) (MO & Rp > -0=p)]. Hence: -(#p)dP & 1p). Obviously, anti-humanism has no
use for the principle of natural justice in its considerabbimuman beings. It may
acknowledge that only innocent humans can be free persons, but it dbesdnibiat
in justice an innocent human being is entitled to freedom.

Weaker versions of anti-humanism imply that only some humans aneahotl
persons while others are. An anti-humanism of this sort couldrrida the back of
the postulate of humanist naturalism.

Postulate of humanist naturalisfRHN) : Every natural person is a human being.

[(0)((#p)(Rp & 0=p) > po)]. Hence (p) @@ > up). PHN leaves open the weak anti-
humanist possibility that some human beings are not natural personsoudr, it
asserts that only humans are natural persons. Consequentlyydateptable not only
to humanists but also to those who believe the natural law cegspnmbn-human yet
natural persons (gods, demons, personified historical or socidlpgieaomena like
tribes, nations, states or whatever).

To simplify formulas, we define the shorthand(innocent human person’) as
follows

lp=pp&Ip

In conjunction with the postulate of naturalism (PN) and the gemenatiple of
justice (GJ), the postulate of humanist naturalism implies

(p) (Rp > Ip)
All free persons are innocent human beings.

Radically opposed to anti-humanism is the postulate of natunahsanism:

Postulate of naturalist humanis{fRNH) : Every human being is a natural person.

[(0)(no > (#p)(Rp & 0=p))]. Hence, (p)(up >B). Clearly, naturalist humanism in
conjunction with the principle of natural justice (NJ) implie

(p) (lip > Rp)
All innocent human beings are free persons.

The postulate of naturalist humanism leaves open the possibdityhere are natural
persons other than human beings.

The conjunction of the two postulates PNH and PHN gives us aaj@ostulate of
humanism.

Postulate of humanisii®H) : All human beings are natural persons; nothing else
is a natural person.

[(O)(#p)(Rp & 0=p) == po)]. Hence (p) B == up). In conjunction with the
postulates of natural law and the principles of general ahdal justice (GJ and NJ),
PH implies

(p) (Rp == Lp)
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All and only innocent human persons are free.

Leaving aside merely fanciful and nominally possible intergiceta of the concept of
a natural person, we have to make do with the postulate of humdnismplies that
the original status in natural law of every human person is dha sovereign
persont¢ If we are very liberal in our ontology of the natural world, thetydage of
naturalist humanism might enter as a possible candidate. Hoviteweld bring in
its wake controversies about what non-human natural persons thedebeguwhich
we could not decide by any rational method. In any case, naistie obtains only
if innocent human beings are left to be free, i.e. to belorigeimselves and only to
themselves.

Human Law

If we accept the postulate of humanism, then the concept of haturan law is
formally unambiguous. However, it does not make any room for amarignilateral
right of legislation, only for contractual obligation. In thahse, it has decidedly
anarchistic implications, as indeed we should expect from any thbatytakes
freedom among human beings seriously. Not surprisingly, atradistimajor political
and social thinkers have attempted to deny that conception of natunah law by
attacking either the thesis that natural human persons arerfthe thesis that they
lawfully are all equal.

Under the postulate of naturalist humanism, all human beingsafweal persons,
but there may be other non-human natural persons. Assuming tbesech persons,
theories that assign an ‘unequal original status’ to naturabmensevertheless can
assign an equal status to all innocent human beings (i.e. anarigiaal status or
equal natural rights to all human beings). This opens the doohdori¢s asserting
the existence of non-human legislators that lawfully rule humargbeE.g. theories
of types TT6, TT8 and TT11l may envisage that at least some nomhuabaral
persons (gods, nations, states) are naturally autonomous while humsanspare
naturally heteronomous. Equality among humans is then coupled with a dénial
natural justice (freedom) for all humans. Similarly, theooésypes TT2 and TT5
allow us to envisage a situation in which all human beingsn@mbers of some
autonomous collective or other. Again, this is consistent witecamal status for all
human persons and with a denial of freedom for all human persons.

Under the postulate of humanist naturalism, all natural persertsuanans but here
may be human beings that are not natural but artificial persa@senormere means or
objects. That gives us a possibility for asserting the rigteégi§lation, this time for
human beings that are natural persons over those that are netthdedenial of
natural justice (freedom) for some humans is a consequence ofnibé afeequality
among humans.

It would seem that up to the middle of the eighteenth century Idesfidnuman
natural law and justice generally took the form of a denial oéthality in law of all
human beings. Plato argued that while equality in natural lavastait nevertheless
must be denied by ‘the noble [ié’if politics is ever to rise above the
institutionalisation of war. Equal human nature must be doctdmedpolitical

16 For a philosophical defence of that proposition, s ee F. van Dun, Het Fundamenteel
Rechtsbeginsel (Kluiwer-Rechtswetenschappen, Antwerpen, 1983).
17 Plato, The Republic, Book 3, 413c-415c.
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education to make it fit the requirements of inequality thaitipal order imposes.
Aristotle, in contrast, asserted that apart from a selda# of well-born, educated
male Greeks, human beings are persons only in a more or lesdechEense,
naturally fit to be ruled but not to rulé.Equality was not a natural fact; natural
inequality was real. Much later, Hobbes rested his case fatdlhe as the source of
positive legislation on the supposition that natural equality meansatural
autonomous collective, which is a state of universal war. @lrviequires the
institutionalisation of inequality. Thus, whether inequality wasen as a natural fact
(Aristotle) or a necessary condition of political existence andvival (Plato,
Hobbes), equality was shunted aside so that at least some hwukhbefree. All of
those views are compatible with humanist naturalism. Note, henwdhat the
argument was thamatural equality (if it existed at all) had to be sacrificed and
replaced bysocialandpolitical inequality. Indeed, the argument was part of the larger
argument that man could only survive as a social being—thas#yta member of a
particular society or social organisatign.

Medieval political theology came to rest on the postulate tfralist humanism:
human beings are natural persons but God also is a person by fatutiis
postulate, the theologians added the idea that only God iseaegpv person. The
later scholastics turned him into the supreme legislatoromiongly, all human
beings are equally his servants and subjects. This meant haoeitye(as far as law
is concerned) but also no freedom for any human person. The biblicah roftia
covenant, which clearly separated the natural and the human frodivthe, and
allowed for the co-existence of God and human beings, each of theneigovin his
own domain, was thereby abandoned. Equality without freedom was fisancti
However, it logically still could be maintained that the $a®f God decreed that his
servants should respect one another as free persons. Thus, theyoengdered to
treat one anothaas if they were free and sovereign persons, leaving the exercise of
unilateral rule over any man to God and to God only. That position woule hav
implied an affirmation of natural human equality coupled with freedena ¢egal
right under divine law.

From the mid-eighteenth century onwards, the natural equalibumian beings
was sanctified. At the same time divine law virtuallgsvnullified. Thus, natural
equality was taken for granted as the pre-eminent socigp@litetal norm—the just
society had to be a society of equals. In contrast, freedomnatugl or divinely
ordained human right, rapidly lost ground. The arguments of progressiesqytily
against natural law and justice began to focus on human freesidgheia primary
target. Rousseau, for example, turned Plato’s argument conceh@ndangers of
equality against freedom. He argued that while human beingsa &aet ‘born free’,
they would have to trade in their human freedom for ‘civic liaftpolitics is ever
to rise above the institutionalisation of war—and if man is t@ivectruly social (i.e.
an inseparable part of a particular society). Civic lihesfycourse, was not a natural
right of human persons, but a political right of the citizen. Wihilaplied that every
citizen was at once the ruler and the subject of evémsraiitizen, it also implied that

18 The doctrine that there are ‘slaves by nature’ (in book I of Politics) is perhaps the

most telling illustration of Aristotle’s attempt to justify social inequality as being
‘according to nature’.
19 In the terminology of ‘The Lawful and The Legal’, op. cit, section 4.2, we should say

‘member of an exclusive society’. An exclusive soci ety or social order (Dutch:
‘maatschappij’) is to be contrasted with the inclus ive society or convivial order (Dutch:
‘samenleving’).
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natural human persons as such have no right in the state. Sineascgua citizens
were by definition essentially identical and therefore equal, omig liberty was
compatible with equality and therefore ‘just’.

Marx, for his part, turned the Aristotelian argument that theneoi such thing as
natural equality against freedom. A true Gno&titie argued that natural human
freedom was a sham, an illusion. Claims based on naturakéae therefore simply
false. Only man-as-Man (or rather man-as-Everything)—Mamhiversal
individual—could be truly free, but that Man was decidedly not the nathistbrical
human being—Marxparticular individual—that we know from experience. Again,
the logic was that since universal individuals as such aengally identical and
therefore equal, only they could be truly ‘free’ without jeopardisgogality. Of
course, the Marxist notion of ‘true freedom’ was not that of ahfoeedom. Its basic
formulation was that Man is free only to the extent that he oatral the natural and
social conditions of his existence. Translated into terms #iet &ccount of the
existence of many individuals, it said that an individual is &nelg to the extent that
he can control or rule others. Thus, all individuals can be freeim@lg autonomous
collective, where everybody rules everybody. The apparent paradbatatatement
is ‘resolved’ by shifting the focus from ‘particular individuals ‘universal Man’, the
common, indeed identical, aspect-person which alone has standing ifinahe
communist society. That ‘solution’, of course, formally is thmsaas Rousseau’s
‘squaring of the political circle’ by banishing natural human befrgs the State and
redefining politics as the affair of the Citizé&n.

Rousseau’s theory, with its hypostatisation of the abstract -asanitizen’,
inaugurated the fashion of appealing to mystical aspect-persorgabaés positivist
legal theory to this day. While it dispenses with pre-modern fairthe belief in
non-human, non-empirical natural persons, it opens the door for a myriattiesf
abstractions to replace the gods of yore. Those are the gigressve now invoke to
justify political rule and legislation and to avoid the requiretv@ natural justice for
human beings.

20 See Frank van Dun, Natural Law, Liberalism, and Ch ristianity, The Journal of
Libertarian Studies, XV, n3, Summer 2001, p.1-36. Also, of course, Er ic Voegelin,
Modernity Without Restraint, Edited with an Introduction by Manfred Henningsen
(University of Missouri Press, 2000), passim. This is volume 5 of The Collected Works
of Eric Voegelin: it contains his The Political Religions; The New Science of Politics;
and Science, Politics, and Gnosticism.

21 Just as Rousseau’s State, if run by natural human  beings, would be the epitome of
injustice, so would Marx’ communist society, if inh abited by particular individuals, be
no more than ‘raw communism'—'merely a manifestation of the vileness of private
property’. (K. Marx, ‘Private Property and Communis m’, in his Economic and
Philosophical Manuscripts, 1844.)
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