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Introduction

Bruno Leoni's Freedom and the Law
 was an original and brilliant critique of the notions that formal legislation brings certainty to the law and that democratic legislation is somehow expressive or representative of the will of the people. It was also a plea for a reconstruction of legal theory to free it from its dogmatic bondage to contemporary legal systems, which “seem to leave an ever-shrinking area to individual freedom.” For Leoni, legal theorists had lost sight of the relation between freedom and law to the extent that individual freedom was “to be defended mainly by economists rather than by lawyers.” (F3) Not surprisingly, he turned to the economic doctrines of fellow classical liberals Ludwig von Mises and Friedrich von Hayek
 for inspiration in developing his own theory of law as individual claim
. Assuming that “only individuals can make claims, just as only individuals can make choices” (F192), Leoni could easily derive his main thesis: “Individuals make the law, insofar as they make successful claims.” (F202)
Seeking to explain legal phenomena as economists explain economic phenomena, viz. as consequences of individual actions, Leoni suggested modelling the study of law on a Hayekian analysis of market processes and looked forward to a praxeology of law akin to Mises's economic praxeology. However, the few years between the publication of Freedom and the Law in 1961 and his death in 1967 left him no time for a systematic presentation of his thoughts on the subject. As a result, it remained unclear how his theory of law as individual claim could be useful for defending individual freedom. It also remained unclear whether the theory would differentiate between argumentation-based lawmaking and negotiation-based exchanges. Because a praxeology of law must be able to deal with argumentation, which is as central to the activities of judges and lawyers as negotiation is to the functioning of a market economy, we cannot simply assume that a “logic of action” that suits economists is adequate for students of law. This raises the question whether Mises's praxeology is a sufficient logical basis for Leoni's reconstruction of legal theory. 
In this paper I am going to present an outline of a praxeology of law that is broadly consistent with Leoni's intentions but goes beyond them in looking back to the old natural-law research program to recover the classical notions of natural personhood, reason and purpose that are essential parts of the classical liberal understanding of law and freedom. There are indications that Leoni realised that even enriched with economic theory, his sociological and empirical approach to the study of law was incapable of vindicating what came to be his final intuition, viz. that law is essentially natural law, “on principle, a non-coercive, anarchic order”
. Of course, we cannot know whether or how he would have pursued the natural-law connection, if he had lived longer. Still, I can think of no better way of honouring Bruno Leoni than trying to make some progress toward the goal that he had set for himself.
Leoni's legal philosophy
Conflicting analogies

That the focus of Leoni’s work is the critique of legislation as a method of “making law” is apparent already on the first pages of his introduction to Freedom and the Law. Legislation is forthwith characterised as “unscientific”. As he put it, increasing reliance on legislation means that “a way of reaching decisions that would be rejected out of hand in scientific and technological fields is coming to be adopted more and more as far as law is concerned” (F8) 
For Leoni, progress in natural science and technology depends on a Popperian process of conjectures and refutations,
 with many people working more or less independently, proposing hypotheses and solutions, which are then evaluated, taken up or rejected by others in a relatively smooth, continual open-ended exchange of opinions, arguments and findings that is supposed to converge on the truth or on what works best. Leoni suggested that the decentralised production of legal decisions by judges, lawyers and other legal operators working on particular cases (judge-made law, lawyers' law) resembles scientific procedure but that centralised production of such decisions (legislation) does not. 
Even taking his suggestion at face-value, we cannot fail to notice the irony that today the paradigm of legislation is making large inroads into the territory of science and technology. Governments, intergovernmental bodies, officially authorised committees and panels of experts are increasingly involved in laying down what is to be regarded and taught as “the scientific consensus” or as “representative” or “settled” science. Leoni could still write that “representation, like legislation, is something altogether extraneous to the procedures adopted for scientific and technological progress” (F8) and make it sound as if it was an obvious truth. However, in the meantime, science and technology have become increasingly institutionalised, bureaucratised, politicised and dependent on the agendas and funding of large political and other corporate entities. Already in 1961, the year when Freedom and the Law was first published, President Eisenhower
 warned against the power of the military-industrial complex, in which science and technology and “task forces of scientists” play a prominent role; against the prospect of “domination of the nation's scholars by Federal employment, project allocations, and the power of money” to the extent that “a government contract becomes virtually a substitute for intellectual curiosity”; and against “the equal and opposite danger that public policy could itself become the captive of a scientific-technological elite.” More than half a century later, we certainly cannot say that the politicisation of science is a thing of the past or that current academic fashions have no influence on current legislation and the administration of legal systems. 
Another and for our purpose more pertinent irony is that Leoni himself apparently did not take the analogy of science very seriously. He quickly turned to another analogy, an economic one. “There is more than an analogy between the market economy and a judiciary or lawyers' law, just as there is much more than an analogy between a planned economy and legislation.” (F23) These more-than-analogies constituted a major part of his analytical framework.
 However, he was not especially consistent in developing them.

Indeed, taking the economic analogy (central planning versus market) seriously, we might expect the answer to questions about freedom and the law to depend far more on whether there is freedom of entry into the market for lawmaking services and whether private persons are free to choose among providers of such services than it does on whether such services have the character of legislation or judge-made law. After all, the concept of a free market implies freedom of entry on the part of would-be producers and freedom of choice on the part of would-be consumers; it does not imply a preference for one or other method of producing goods and services. Could there not be a competitive supply of legislative services, or a monopolistic supply of judicial services? Regrettably, Leoni had little to say on this. Instead, he viewed legislation as akin to “hampering the market”, i.e. frustrating the desires of the so-called sovereign consumers.
Be that as it may, the shift from the analogy of science (argumentation and truth-seeking) to the analogy of economics (negotiation and want-satisfaction) is both momentous and disturbing. It was both a shift away from a classical juristic conception of adjudication that stresses its rational, argumentative nature and a shift toward a utilitarian conception that measures success by something akin to popularity or market share and the satisfaction of what people take to be their wants. As a result, Leoni lost the ability to account for the difference between the jurists' “This ought to be” and the economists' “This satisfies the desires of one or other person”. It may be that economists have no use for “ought”, but jurists cannot do without it. It is true that “ought” is not a relation studied in any empirical natural science. However, it is also true that “ought” is implied in argumentation or discussion itself, because the conclusion of a sound argument ought to be accepted, regardless of any arguer's wants or desires. Denial of that implication is denial of what makes an argumentation or discussion what it is.
While there may be a market for truth, it is by no means certain that it will ever be more than a niche in a field dominated by markets for fantasy, illusion, titillation and intellectual or other fads. Similarly, there may be a market for law (in the sense in which ‘law’ has the classical liberal connotations of freedom and justice) but, again, it is by no means assured that it will leave no room for successful markets that cater to decidedly illiberal demands. H.L. Mencken's quip “Injustice is relatively easy to bear; it is justice that stings” posits a formidable challenge to those classical liberals who put their trust in Leoni's economic analogy. Unfortunately, Leoni focussed so intensely on the market analogy that the relevance of the presence or absence of a culture of argumentation and discussion almost entirely escaped his notice.
Law as individual claim
Leoni's legal philosophy started from the assumption that “a minimal common meaning [of the word ‘law’] does exist… that the language of the man in the street, as well as that of the experts on the technicalities of courts, statutes, and precedents, are homogeneous enough to warrant research. I daresay that this research of the minimal common meaning of the word ‘law’ is, in the end, the hard destiny of the so-called legal philosopher.” (F190) According to Leoni, that common meaning is that law is a system of effective legal rules, norms and standards.
For Leoni, the task of the legal theorist is to reconstruct the connections between legal operators and the corresponding norms that they invoke for their practical purposes. (F192) From his theoretical point of view and contrary to what legal operators and their clients suppose them to be, legal norms are not the “ultimate data” of legal theory. Instead, he urged his readers to consider the norms or rules of a legal system as explananda. The legal theorist should search for the “individual claims or demands” that causally explain how legal norms come about. That was an innovative departure from the attempts of legal theorists to formulate a “general theory of law” on the basis of the dogmatic approaches that prevail in the law schools and universities and constitute much of the common intellectual background of all legal professionals. Leoni's re-orientation of the positivist attitudes of the legal scholars of his generation left traces in Hayek's ideas on the evolution of the “spontaneous order” of law
 and Richard Posner's Law & Economics movement.
 
For Leoni, the legality of a claim depends on probability judgments. “I suggest calling ‘legal’ exactly those demands or claims that have a good probability of being satisfied by corresponding people in a given society at any time”. (F197) Apparently, the “ultimate data” of legal science are not individual claims as such but rather opinions, attitudes, interests, preferences and the like that affect, and patterns of expectations that reflect, the probability of a claim being satisfied in a given community or society.
 Leoni emphasised that these patterns may be unevenly distributed and that they may change over time. The legality of a demand is, then, at most a local and temporary quality within the spatial, temporal or other parameters that define the community or society under investigation. It is, moreover, often a controversial matter, because many judgments of probability are controversial and because there is no definite, let alone measurable level of probability that separates clearly legal demands from demands of dubious legality or the latter from clearly illegal demands. Thus, at the level of individual persons, legality is in the eye of the beholder, a matter of subjective opinion. The fact that one subjective opinion on the legality or probability of success of a particular claim statistically dominates in a given population does not remove its subjectivity, but it does affect the probability of the claim being satisfied in that population. Apparently, for Leoni, law is essentially a configuration of successful (popular, widely shared) subjective opinions,
 but he was not clear about what constitutes “success”, when it could be declared, or whether or how it should be discounted by the success or failure of other claims.
According to Leoni, legislation does not represent, let alone satisfy, individual consumers of legal products, at least not to the same extent as judge-made law supposedly does. In his view, it lacks the proximity to the feelings and attitudes of the people that characterises the decentralised production of legal decisions. That is certainly not self-evidently true. Complaints that judges and lawyers are “out of touch” with the real world are as frequent as, if not more frequent than, similar complaints about politicians and legislators. In any case, Leoni's theory of law provides no basis for distinguishing the successful claims made by people “in their private capacity” and those they make “as citizens”. His statement, “The usual phrase by the man in the street today, There ought to be a law for this or for that, is the naïve expression of … faith in legislation”, (F206-207) may be true, but the expression of such faith is an ultimate datum of his legal theory if it leads people to make claims that have a relatively high probability of being successful.

If we ignore for the moment the State and its legislation, the existence of a great variety of particular societies (formal organisations and associations, clubs, commercial and other companies) demonstrates that there is significant demand for “legal systems” the rules of which are laid down in legislated form (formal statutes and bylaws). Just so, the historical existence of a great variety of communities demonstrates that there is ample room for decentralised mediation, arbitration or adjudication (judge-made law, lawyers' law, priests' law, rabbinical law, elders' law, whatever). However, Society (Gesellschaft) and Community (Gemeinschaft) are structurally and functionally very different types of order.
 Communities do not need legislation. Because they have no quasi-permanent legislature, they are in any case not able to produce much of it. Societies need legislation. Even if they permit some measure of decentralised dispute settlement, the directors of a society will not readily tolerate contra legem settlements in any important matter — much less that such settlements become binding precedents. 

Consequently, the idea that legislation and decentralised adjudication are alternative methods for producing rules of order in the same setting is misguided. With respect to the relation between freedom and law, Leoni would have been on much solider ground, if he had focussed his critique of legislation not on its being a method of rulemaking but on its being a requirement of social (i.e. societal) organisation. Legislation as such poses no threat to human freedom, but the expansion and acceleration of processes of socialisation (which require legislation) and their consequent reduction of human persons to resources of one or other society most certainly does threaten it. Still, there is no reason to assume that the burden of complying with the customs and traditions of a community must be lighter than the burden of complying with the legislated rules of a society, even if that society is a State. According to Leoni's theory, if claims to be free of the burdens of community life or the responsibilities of leading one's own life are successful, then that is the legal definition of freedom. Whether that freedom is secured through legislation or otherwise is immaterial.
According to Leoni, the law is “something to be discovered more than to be enacted” (F11). He suggested that lawyers' law and judge-made law are the results of lawyers and judges “discovering” the law, whereas legislation is neither a discovery nor a process of discovering law. That suggestion rests on a questionable assumption. Lawyers (exemplified, in Leoni's writings, by the Roman jurisconsulti) and judges (especially the English Common Law judges, who were prominent in Hayek's writings) are engaged in a process of suggesting and prescribing solutions to particular problems or disputes that are brought to their attention. Their solutions normally satisfy at least these two conditions: 1) they are efficacious, that is to say, they solve or attenuate the particular problem at hand; 2) they are contextually intelligible, that is to say, arguably compatible with or refinements of already available solutions to other similar problems. A classical liberal or a libertarian would hope that the solutions also satisfy a third condition, to wit, that they are compatible with general principles of freedom and justice among persons. However, neither Leoni nor Hayek provided convincing arguments that such compatibility is a guaranteed or even likely effect of their favoured formats of decentralised production of legal decisions.

There is indeed a good chance that lawyers and judges will succeed in meeting the conditions of efficacy and contextual intelligibility, provided the environment in which they are active remains relatively stable over a long enough period of time. However, there is not much reason to hope that they will discover principles of law in the course of solving particular cases. The discovery of principles is a matter of theoretical preoccupation and critical reflection on the conditions of order in the world. In their own specific ways, Roman engineers and medieval monks were practical geniuses but they did not discover any new principles of mechanical, chemical or agricultural science. Similarly, the practical insights of legal operators in different historical settings may satisfy the requirements of local efficacy and contextual intelligibility, but it does not follow that they ever get to discover any principle underlying their decisions, much less any principle capable of withstanding sustained rational criticism. 

If, as Leoni and Hayek suggested, lawyers and judges “discover law” (by making efficacious and contextually intelligible decisions) then legislation too can be said to be a method for “discovering law”. Legislatures too make rules that are intended to solve perceived problems, usually within a pattern of already existing legal rules. Leoni saw a contrast between “unconditioned legislative law” and “conditioned judge-made and lawyer’s law” (F202). However, not all systems of legislation resemble the revolutionary totalitarian experiments of the Soviet Union or Mao’s People’s Republic. Most modern legislated systems are very much “conditioned”, responsive to changes in public and in expert opinion as well as opportunistically adaptive to changes in actual circumstances.
 Arguably, the overall pattern of legislation in the West corresponds as much (or as little) to the notion of a spontaneous order “resulting from human action but not human design”
 as do the patterns that emerged in other historical contexts and on a more local scale from the arguments and decisions of lawyers and judges. Spontaneous orders can be discovered almost everywhere because, unless the future can be predicted and controlled, unforeseen, unplanned and unauthorised things will happen that will in turn call forth unforeseen, unplanned and unauthorised reactions. Except perhaps in the very short run, most orders of human affairs are “spontaneous” in retrospect. Each of their constitutive events can be presented retrospectively as “a discovery” of an underlying, emerging pattern — if one wishes to do so. 
There is no fixed connection in fact or logic between an order of actions and events being spontaneous and its justice or injustice, its respect or disrespect for the freedom of human persons. Leoni wrote, “If one considers that the market economy was most successful both in Rome and in the Anglo-Saxon countries within the framework of, respectively, a lawyers' and a judiciary law, the conclusion seems to be reasonable that this was not a mere coincidence” (F23). There are similar statements in Hayek. However, disentangling historical cause-and-effect relationships is a challenging and hazardous undertaking. Besides, is it not becoming increasingly difficult to deny that more “market economy” may be accompanied by an increase in servility on the part of the general population and an increase in legislative and administrative regulation of “lifestyles” and “business ethics”?
 The expansion of the market economy need not imply a contraction of the State; it may imply a contraction of domestic and communal economies in which people feel freer, more in charge of their lives than on the open labour market. 

Norms and prices

The analogy that guided Leoni to his notion of law-as-claim was explicitly economic: “[P]rices are not the ultimate data of the economic process for the economist. Economists have traced back prices as a social phenomenon ultimately to individual choices between scarce goods. It is my suggestion that legal philosophers should trace back legal norms as social phenomena to some individual acts or attitudes. These acts reflect themselves in some way in the norms under a legal system, as individual choices among scarce goods reflect themselves in prices on the market under a monetary system.” (F192) And so, “Law is born of the coming together of claims that are relative to certain behaviours”, just as “The market is born of the coming together of choices concerning certain goods.” (L212) 
The analogy is suggestive, but its key terms, ‘reflect’ and ‘come together’ are distressingly vague. We may grant that the market is born of the coming together of choices concerning goods; but so are war (including the Hobbesian “war of all against all”) and centrally planned economies without markets. The differences lie in the manner in which choices concerning goods come together. Economic theories of price formation on the market may be thought to remove the vagueness from “prices reflect individual choices”, but it is not clear whether Leoni had a corresponding legal theory of norm formation in mind, or whether he was merely noting the absence of such a theory. Economic logic does not get us very far unless we apply it to a monetary economy, where there is a good (money) that is universally demanded and accepted in exchange. Money “serves as a measure which makes things of different kinds commensurable and so reduces them to things of the same kind.”
 It makes it possible for the sellers and the buyers of goods or services to compare prices. It makes it possible to speak of economic calculation and economic rationality and, on another level of abstraction, of an economic order of things that is independent of the personal identities of buyers and sellers, the peculiar characteristics of particular goods and services, and the time and place of particular exchanges in the world. However, where in Leoni's scheme is “the money” in terms of which rules and norms are expressed?  
From his economic analogy Leoni concluded, “A theory of law as claim therefore cannot pretend to be a theory for some claims while excluding others; it has to impartially record the fact that certain claims fail and others are successful, and that the more durable societies are those where the claims, no matter how formulated, are successful more often and for longer.” (L212) 
Economics is not as solid a basis for Leoni's analogy as he seemed to think. Take, for example, consumer sovereignty, which is an important concept in many theories of the market economy.
 It is hardly useful unless we know who the consumers are. The “physical consumers” of goods may be producers who use up goods in making other goods; thieves or robbers; slaves on a plantation, people living on charity or residing in institutions (prisons, hospitals, boarding schools), babies, dependent children or elders, who physically use up what their bosses or guardians let or make them consume; or they may be pets, pests or events such as floods and landslides. All of these things physically consume resources; none of them are the economists' consumers. The latter are people who produce or buy final products or services with no intention of reselling them or using them in the production of other saleable goods. It is their satisfaction and not the satisfaction of physical consumers that is the ultimate criterion of economic efficiency. A baby's crying for food is not an economic datum. Unlike Leoni's theory of law, economics is a theory “for some claims while excluding others.” 
Moreover, different theorists of the market economy may have at the back of their minds different ideas about whose or even which wants ought to be reflected in market prices. A utilitarian economist would have to say that the wants of everything (be it human, animal, whatever) that can feel pleasure or pain should be included in the calculation of aggregate utility.
 Few classical liberal economists would say that an economy composed of a hundred slave-owning families, each with hundreds or thousands of slaves, is a free market, even if the families are sovereign entities that scrupulously respect each other's property rights, fulfil their contractual obligations towards each other, and willingly accept to be held liable for any tort they might cause one another. Nevertheless, other economists would say that, for economics as a “positive” science, that situation would be a perfect example of a free market. Supposedly, the scientific, value-free economist should not insist that slaves are different from cattle, if the buyers and sellers in the economy he is studying do not make that distinction. On this question, Leoni seemed to be on the positivists' side. Not only did he express the methodological view that legal theorists should be “impartial recorders” of both successful and failed claims, he also liked to heap praise on “the successful market economy” of Ancient Rome, in which slave labour and the military occupation, exploitation and taxation of conquered lands were hardly marginal phenomena. 
Few classical liberal economists would say that all contracts between a buyer and a seller are ultimate market data for the economist. Yet, there may be a “going rate” for such services as killing or terrorising a third party. Many economists would maintain accordingly that, from the point of view of scientific economics, every contract to which all parties gave their free and informed consent is an economic datum. Some would go further and drop the qualifier ‘free and informed’, arguing that economists as such cannot determine the state of mind of the contracting parties. 
Clearly, depending on their stance with respect to these matters, economists can come up with widely divergent conceptions of “the market”, the actions and choices that are reflected in market prices, and the actions and choices that are interventions in the market. Moreover, many people are highly susceptible to propaganda and persuasion when it comes to making choices, while others invest lots of time, money and energy in persuading others to make particular choices. The question “Whose choices are reflected in market prices?” has no easy answer.

The individual choices that reflect themselves in market prices are “ultimate” only in a methodological sense: economists take them as ultimate data because, as economists, they have no way of finding out why people make those choices. The same is true for the demands or claims which, according to Leoni, are reflected in the rules of a legal system: legal theorists as such are not qualified to discover, let alone assess, the reasons that lie behind a person's claims; they can only record that people make claims. However, for the legal theorist, the question “Whose claims and which claims are relevant?” poses an even greater difficulty than it does for the economist. Whereas the positive economist can easily avoid having to answer that question by referring to “the law” (i.e. the prevailing legal system), the legal theorist obviously cannot do so. 
Critical departures
Leoni's legal theory may be fine for an empirical sociological or psychological study of the law as it is understood at a particular time and place by the man in the street as well as the experts on the technicalities of courts. However, his approach does not meet the criteria for a science of law. A sociologist may impartially record which remedies and therapies for illnesses and injuries, or which beliefs about natural phenomena, are prevalent in a particular tribe, community or society, but that does not make him a specialist in medical or natural science. The point of an education in medicine, physics, and law is that physicians, physicists and jurists should not just know which things are actually believed or done but also and primarily learn to ask and resolve critical questions about what ought or ought not to be believed or done. To reduce “What is the truth of the matter?” to “What are the prevalent beliefs and attitudes about that matter?” is to abandon any pretence of doing science. Every statement, every theory proclaims its own truth, even if it is made by a liar, fraudster or charlatan — but that does not prove that it is true, even if it is widely believed by its intended audience. Likewise, every legal system proclaims its own lawfulness and justice, even if it is maintained by a tyrant — but that does not prove its lawfulness or its justice, even if it is effectively taken for granted by its intended subjects (who may be thoroughly indoctrinated or cowed into mindless acceptance of their fate). 
It is the task of philosophers of knowledge and scientists to determine whether a statement deserves or ought to be called true. It is the task of philosophers of law and jurists to determine whether a legal decision or rule, or a system of making rules deserves or ought to be called law. However, Leoni's legal theory was not equipped for that task. It lacked a concept of the human person that was rich enough to cover the full range of human action, including the type of action that can only be said to succeed if it satisfies its own objective criteria of correctness, regardless of how pleasant or unpleasant, commodious or incommodious its execution or outcome is. A calculation is correct or incorrect, whether or not the calculating person likes its result or likes doing calculations. The same is true for all actions that constitute argumentation (as opposed to, say, negotiation or manipulation of particular objects or processes). A wider concept of the human person that does justice to the argumentative side of being human had always been part of the tradition of natural-law thinking, but Leoni never paid attention to it — and neither did Mises or Hayek. 
In this part of the paper, I shall sketch the outline of a praxeological approach to the study of law that starts from the natural-law concept of the human person rather than from the Misesian concept of the human agent. I submit that only by doing that can we restore the intimate connection between freedom and the law and elucidate its roots in the reality of a world constituted by human persons.
The language of law

Leoni's theory took off from the proposition that research of the minimal common meaning of the word ‘law’ is the hard destiny of legal philosophy. However, he did not present much research on the subject. If he had done so, he would have noticed that in western European languages, the language of law is largely based on three Latin verbs. We accordingly distinguish three ubiquitous groups: 

1) The Rex group from regere or dirigere, to steer, lead, direct, rule, manage, control. Cf. rex (ruler), Italian diritto, French droit, Spanish derecho, German and Dutch Recht, English right, Swedish rätt; 

2) The Lex group from legere, to choose, pick, steal. Cf. lex (legal rule, statute, “a law”), Italian legge, French loi, Spanish ley; 

3) The Ius group from iurare, to speak solemnly, swear. Cf. ius (solemn agreement, a right), iustitia, Italian giustizia, French and English justice, German Justiz, Spanish justicia, English just and jury, French juste and jurer. 

A significant conceptual difference between regere and legere on the one hand and iurare on the other is that iurare is necessarily a relation between speakers, who confront one another in discussions or argumentations as free and equal natural persons, neither of them entitled to command or control the other, both committed to take themselves and each other seriously. That is so because only natural persons have the capacity for expressing and understanding solemn speech, and because no argumentative discussion is possible unless all of the participants agree “to speak freely and to let speak freely”. Neither the Rex-relation nor the Lex-relation necessarily involves only natural persons. Both are regularly cited in connection with ruling. Regere denotes a relation between a person (ruler, governor, manager, driver) and something (not necessarily a person) that is ruled, governed, managed or driven. Robinson Crusoe, alone on his island, was a rex even though there were no other people within his regnum or dominium. In fact, ‘regere’ primarily means mastering material things to make them serve one's ends (e.g. clearing and homesteading a piece of land, herding and driving animals). Mastering other people is but a special case. The Lex-relation implies the attribution of the power of a rex to a position or office rather than to the person holding it, so that it appears that the officeholder derives his power from his office — the office empowers the man. It is indeed a relationship between two or more position holders in an organisation, one of whom is chosen (elected) to a position that entitles him to summon (collect) some or all of the others (his subordinates or subjects), to issue commands and directives which his subordinates are obliged to obey, and generally to make choices for all and any of them which they are required to accept. In ordinary speech, the concepts of regere and legere are often confused, just as the concepts of dominium (mastery) and imperium (the ability to command and be obeyed) are often confused.
In many European languages, there is also considerable contamination between the Rex and the Ius groups. For example, the word ‘right’ (which is derived from ‘regere’ and connotes power and force — as in “Right is might”) is often used to refer to what is based on a solemn agreement or to what is just (what ought to be agreed to). ‘Rightness’ may denote the physical meaning of ‘rectus’ (straight, straightened), but ‘rightfulness’ only denotes the logical or ethical quality of ‘rectitudo’ (correctness, justness, justice). In German and Dutch, we have ‘Rechtfertigkeit’ and ‘rechtvaardigheid’ (ability to do justice, rightfulness) but also ‘Justiz’ and ‘justitie’ (administration of a legal system). In general, “one's right” may denote what is under one's control or direction (‘rectum’, what is directed) or it may denote that to which one is lawfully entitled as a result of a process of argumentation among all the parties concerned with the case (‘ius’). 
The English word ‘law’ does not belong to the Lex group. It derives from a Scandinavian word ‘lög’, meaning due place, order of things, and is similar in meaning to the German ‘Gesetz’ (law, legal rule), which derives from the verb ‘setzen’ (to set, put) and means what is put in its place. The Dutch word ‘wet’ (law, legal rule) derives from the verb ‘weten’ (to know) and means what is known. Although in their modern uses the words ‘law’, ‘Gesetz’ and ‘wet’ often refer to a legal rule or system, they also refer to a known or knowable order in which things have their due or proper place. If that order is thought of as given in the nature of things then it is proper to study it to discover its principles of order (its laws) or the place of particular things in it. If it is thought of as the outcome of a historical process then it is proper to look for inconsistencies or sources of conflict, to-be-preserved or to-be-discontinued parts or aspects. If it is thought of as artificial then it is proper to look upon it as a tool for the achievement of a set of goals and to enquire about the justification of the ends and the efficacy, efficiency and side-effects of using that tool.
‘Law’ in philosophy

For a philosopher, the word ‘law’ primarily means order in general, or principle of order in particular. That is the meaning of the word in all the sciences, because every science attempts to discover some kind of order in the phenomena to which it turns its attention. Philosophers of science assume that there is an unobservable but perhaps detectable order of Nature that is independent of human action. However, they recognise that human action affects the course of events in Nature (otherwise they would be unable to make sense of scientific experiments). They also assume that Nature cannot be disordered. Everything that happens in Nature is supposed to happen in accordance with known or unknown laws of Nature. Thus, any natural event that is observed not to be in accordance with a supposed law of nature compels us to reject either the supposed law or the observation, or both. Otherwise, we would have to say that the elements of Nature can behave contrary to law — and that would be meaningful only if we had the possibility of knowing the laws of Nature independently of our observations of what happens in Nature. Hence, any discrepancy between event and law must be explained as our (not Nature's) mistake. Our theories and theoretical suppositions or our observations and experiments may be wrong. If we did not think so then we would not be able to make sense of science as a characteristically human undertaking.

Similarly, philosophers of law assume that there is an unobservable order of the world
 that is independent of human action, so that human action cannot change, let alone annul, any natural law of the world, although it inevitably does change the course of events in the world. The order of the world is impervious to human action, but the history of worldly events is not. However, there is no need — indeed, it would be absurd — to assume that we cannot act contrary to the laws of the world. The world is constituted by beings that can be wrong and know they can be wrong. If the distinction between right and wrong did not apply to our actions just as it does not apply to the behaviour of the elements of material Nature then we would not be what we are. It follows that the laws of the world cannot be discovered by empirical means (observation, empirical conjecture and ditto refutation). As we shall see in the next section, they can be discovered only by conscientious self-conscious reasoning and arguing, in which we apply the inherent standards of rightness (rectitudo) of the human intellect to our purposeful actions (including our thinking itself).  
‘Law’ does not just mean order; it specifically means respectable order — i.e. an order of things the principles of order (“laws”) of which people ought to respect. Thus, we ought to respect the order of material Nature and the laws of physics, chemistry, physiology and the like, because otherwise what we do or make will not serve its proper purpose. If we do not respect such laws then bridges collapse; food is poisoned by the material in which it is packaged; medicine kills patients; and so on. Admittedly, some individuals may want a particular bridge to collapse, some food to be poisoned, and some patients to be killed, for example to eliminate their enemies, but even for such people it would be nonsense to assert that bridges ought to collapse, food ought to be poisonous or medicine ought to kill. 
The laws of the world concern things that are specific to human persons and independent of the laws of physical nature — things such as statements, questions and answers. Some people may want to ask questions merely to distract others, but who would say that the proper purpose of asking questions is to divert attention? Some people may want to lie to others on a particular occasion, but who would say that statements ought to be untrue or that the proper purpose of making statements is to misinform or mislead? If the proper purpose of asking and answering questions were not to receive and give true, correct answers, there would be no point in asking or answering any question for any purpose. Anybody who does not understand the purpose of questions and answers cannot function in the world as a person among persons. Ultimately, the question of the respectability of the natural laws of the world reduces to the question whether persons ought to respect
 persons (and by implication, the personhood defining qualities that make something a person).
The antonym of ‘law’ is ‘disorder’ (conflict, confusion). The study of law consequently includes the study of the causes of the disorder or confusion (crimen, something that requires resolution) that results from ignorance or neglect of one or other characteristic or defining distinction (discrimen) of the order being studied. 
Where physical Nature is concerned, we have no knowledge a priori of its relevant natural discrimina. Among adults, rudimentary knowledge of physics may be presumed only concerning things such as feeling hot or cold, running, falling, jumping, hitting, pushing, pulling, lifting, and the like, with which each child becomes familiar at an early stage in its development toward adult personhood. In contrast, every person may be presumed to know that there is a natural order of the world, because knowing its defining natural discrimina requires no special talent, skill or theoretical instruction — they are familiar even to young children. The relevant discrimina are the distinctions between persons and non-persons (plants, animals, lifeless objects), between one person and another (him, her, you, and me), and between one person's and another's words, actions and works. 
Confronted with a variety of things we can easily determine which of them are biologically human organisms, and among those that are, which of them are, will soon be or were until recently actual persons (rather than so-called human vegetables). The crucial factor here is the person's capacity of self-presentation or “speaking for himself”. Despite the fact that not all people speak the same language, it is fairly easy to distinguish a person from other things that can only become involved in personal intercourse and the affairs of the world if and to the extent that some person takes it upon himself to speak in their behalf, i.e. to represent them.

It usually presents no great difficulty to identify the person who was the actual author of a particular action, question or statement, who produced, damaged or destroyed a particular good, sold or gave it to another person, or took it away from another. The circumstances in which such identification is difficult are often the results of the skills of some of us in dissimulating their identity or their authorship of certain acts or words. Here I am referring not only to simple means of dissimulation such as doing something when nobody else is looking, forging a signature or writing an anonymous letter, but also to the sort of complex dissimulation that occurs in social organisations, for example when an action is attributed to an artificial person (an organ of the organisation or even the organisation as a whole) rather than to the natural persons who actually made or implemented the decision to act in that way. In many organisations, especially political ones such as states, elaborate measures are taken 1) to ensure the anonymity of voters so that the final attribution of personal responsibility is virtually impossible and in any case “illegal” according to the rules of the organisation itself, and 2) to ensure that the actual decision makers (politicians, bureaucrats) are absolved from liability because, legally, they are only agents doing what their anonymous principals “authorised” them to do. We find similar stratagems throughout the corporate world, e.g. wherever the liability of a corporate manager or director is vicariously deflected to the corporation itself, or the liability of the nominal owners (shareholders with voting rights) is limited to the sum they paid for their shares. For a legalist, there is no problem here, if the rules of his legal system recognise the “legal personality” of corporate entities. For a jurist, corporate entities are not persons, as they must be represented by a natural person — they are only tools of natural persons. Legalists study one or other legal system and its legal rules (leges), but jurists study the universal order of “speak and let speak” and its particular manifestations (iura) among natural persons.
 
Still, notwithstanding such elaborate schemes for creating confusion by dissimulation, the defining discrimina of the world are given aprioristically in any adult person's awareness of his own personal existence amid other persons who are like him in their physical constitution and mental faculties, yet different from him in what they actually think, do, say, prefer, value, expect, hope for and fear, etc. Not paying attention to those discrimina creates conflict and confusion (German Verwirrung, Dutch verwarring, English war) about the actual place of specific persons and their actions, words and property within the natural order of the world. 

The objective, natural discrimina of the order of the world resonate deeply in our sense and understanding of justice and injustice. What gives rise to a firmer sense of suffering injustice than being treated as a non-person by a person? Who does not feel the injustice of being blamed or punished for the actions and words of another, or seeing that another person receives the praise and rewards for one’s own actions and words? Who does not call out for justice when others take what belongs to him? If, as Leoni suggested, law is a reflection of individual claims, should he not have singled out claims for justice for special consideration? 

If the order of the world is respectable then refusing to heed its discrimina in one's actions involves one in a crime. It may happen that people inadvertently fail to make the relevant distinctions. Then there is still a failure to respect the natural law, but it may not entail personal culpability. However, the actual refusal to heed the distinctions of the natural law is not excusable. It is true that people may become accustomed to crime and injustice, even come to see them as vindicated by “tradition” or “the consent of public opinion”, but such habits of thought should not be taken to mean that the discrimina of the natural law are not real, that crime and injustice are only in the eye of the beholder. Widespread error is still error; it is not an alternate form of truth. People turn to “the law” for a discriminating judgment or rule that allows them to correct an error, to end a state of confusion, to put things back in order or to end a conflict. Most of them are well aware of the fact that error and confusion can be quite persistent and, in that psychological or sociological sense, successful. That does not mean that they accept “persistent error” as a meaning of the word ‘law’. 
A praxeology of law

Given his apparent fascination with the praxeology of Mises and Rothbard (e.g. L202 sqq.), we would have expected Leoni to try to formulate an aprioristic praxeology of law akin to their praxeology of markets. He did not and could not do that. The reason is obvious. Misesian praxeological analysis of markets presupposes that some system of law (property, contract, liability, debt-settlement, etc.) constrains human action; it cannot generate such a system as an implication of the concept of human action. For economic analyses, that is acceptable; but a praxeological analysis of law should not presuppose a system of law. Instead, it should attempt to derive the concept of such a system from its concepts of agent, agency and action. Leoni apparently thought that substituting “making claims” for “making choices” would do the trick — but it did not.  Certainly, much of what we mean when we discuss law has to do with claims, but it is the peculiar manner of settling conflicting claims by argument and judgement rather than, say, negotiation or violence that gives law its distinctive character. Moreover, the claims to be settled are typically about actions of the types regere, legere, and iurare. Thus, the basic question before us is, “Is economic praxeology adequate for a praxeology of law?” 
The specific object of Misesian praxeology is human action — that is to say, action that is both purposive and rational, and as such intelligible to human persons. By extension, the material object of praxeology encompasses everything in the human world that has or serves a purpose or solves a human problem. Thus, economic praxeology deals with the questions “Which problems does the market solve?” and “Are there other solutions to those problems?”
 The problems are usually defined as consequences of the double contingency of wants under a system of barter and of the need to coordinate actions over extended periods. Economic praxeology seeks to understand which problems actions of the type “exchanging a present or future good for another” (e.g. buying, selling, borrowing, lending, hiring, renting, saving) solve, how they do so, and how these actions and solutions must relate to each other to be in order rather than disorder — that is to say, to allow the market to do the good it is supposed to do. Similarly, a praxeology of law should deal with the question “Which problems does law solve?” and “Are there other solutions to those problems?” It should seek to understand in particular which problems actions such as regere, legere, and iurare solve, how they do so, and how these actions and solutions must relate to one another to be in order rather than disorder, i.e. to allow law to be a solution to the problem(s) it is supposed to solve. Thus, we need to consider the purpose of law.  
Human agents and human persons

However, Misesian praxeology is inadequate for an analysis of law as an order of human actions. It starts from the concept of rational purposive action, but its concept of rationality is unduly narrow. It is a formal utilitarian concept of subjective Zweckrationalität, i.e. a concept of the deployment by an agent of resources or means to the attainment of whatever ends he (the agent) may have in mind, in a way he believes efficient in his situation as he sees it.
 That concept is broad enough to encompass actions of the types regere and legere as well as moves in a negotiation, but not broad enough to encompass moves in an argumentation. The typically economic actions of offering and demanding to exchange one good for another are negotiation moves. In contrast, the characteristic mode of pressing claims in law is argumentation, not negotiation. Both are instances of iurare, hence of interactions between persons, but they are not identical or even equivalent. Some problems can be solved by negotiation but not by argumentation; some problems can be solved by argumentation but not by negotiation. 
Because of its merely formal character (its being devoid of content as to what gives satisfaction to whom), Mises's utilitarianism necessitated divorcing his classical free-market liberalism from his scientific methodology and economic analyses. Thus, Mises was reduced to arguing, for example, that slavery was inefficient even from the slaveholders' point of view, and that interventionism was counterproductive even from the interventionists' point of view, although his methodology required him to maintain a non-cognitive stance as far as anybody's subjective preferences and opinions are concerned. In other words, his critiques of interventionism and slavery rested on his attribution of specific preferences and opinions to people who may in fact have other preferences and opinions. Similarly, the argument against rent control (“It is bad even from the point of view of those who claim to want to benefit renters”) fails. It is true that rent control generally benefits only present renters and harms people who seek to rent a dwelling in the future. However, what justification is there for praxeologists to assume that protecting future renters is part of the intention of an advocate of rent control? The advocate may be advocating rent control as a way to getting elected, collecting subscriptions to his newsletter or securing a job. That is rational and purposive action. It is beyond the capabilities of Mises's praxeology to condemn it because it does not serve some other purpose such as benefitting future renters. 

Mises's famous theorem on the impossibility of socialist economic calculation
 is an irrefutable argument against a centrally planned socialist economy only if the socialist planners really intend to be efficient satisfiers of the needs of their subjects. Would we argue that an isolated, autarkic farmer cannot run his farm efficiently, because in the absence of money prices he cannot use economic calculation in his effort to be an efficient satisfier of the needs of his animals, vegetables, crops and fruit trees? Armed with no more than a formal utilitarian concept of subjective Zweckrationalität and its implied “perspective of the individual agent”, we cannot say that a socialist planner is wrong to think of the citizens of his socialist commonwealth as a farmer thinks of cattle, vegetables and pests. He may be mad, but there is enough reason to his madness to consider his policy a purposive rational action fit for Misesian praxeological analysis. 

It is therefore no wonder that Mises as well as Hayek and Leoni were forced by their commitment to subjective Zweckrationalität to assume that all ideological conflicts were ultimately technical disagreements about the best way to achieve common ends, even if their methodology did not allow them to identify what those ends are or ought to be. All they could prove was that slavery, socialism and interventionism were not appropriate ways for realising their own classical liberal vision of a “free and prosperous commonwealth”. They could not prove that everybody shared or ought to share that vision. Indeed, within the perspective of subjective Zweckrationalität, what one agent considers good another may deem bad; what works efficiently for one may not work at all for another; the freedom or the law that serves one individual's interests may be a source of frustration for another. One individual may want to use markets or legal systems for one purpose, another for another, and so on for all individuals; but there is no way to derive the proper use of markets or legal systems from such bits of empirical data (even if they were available).
For Mises, Hayek and Leoni, freedom and law were but means to a prosperous economy as they envisaged it, but it could be achieved only at the price of accepting significant uncertainties about any individual's fate and largely unpredictable inequalities among individuals. For many, that price was too high. Using Leoni's terminology and criteria of legality, we should say that liberalism was in fact an unsuccessful claim and therefore of dubious legality — and that is all we can say, if “success” is the only criterion of rightness (although we can always claim that we do not mean present success but ultimate success, to be determined “in the long run” in a final judgement on the last day of the world.)
The main problem with Mises's praxeology is that its concept human agent is at best a truncated version of the concept human person. His disciple Murray Rothbard was acutely aware of the deficiency of Misesian economic praxeology in that respect. He suggested that it be remedied by the import of insights from the theory of natural law,
 especially to arrive at solid concepts of human nature, freedom, self-ownership and justice in the acquisition and exchange of property. However, apart from citing authors in the natural-law tradition, he did not provide a methodology for studying the natural order of the world itself and evaluating the truth-value of statements about the natural law. Still, his intuition was right. 
In the world, among human persons, many things have an intrinsic objective teleological quality that we cannot discover if we look at the world only through the lens of the formal utilitarian concept of agent-relative subjective Zweckrationalität. As noted previously, economic praxeology asks such questions as “Which problem does the market solve?” It does not ask, regarding any particular individual, “Which of your problems does the market solve?” Indeed, for many individuals, the market is a major source of problems as well as opportunities, and it is not to be taken for granted that for all or even most individuals their subjective valuation of the opportunities carries more weight than their valuation of the problems. Praxeology raises the question about the usefulness or purpose of the market with respect to an abstract generalised subject, Man. However, that subject, Man, is not the “human agent” of Misesian praxeology. Still, it was the addressee of all of Mises's writings and lectures, as it is of every serious scientific or philosophical statement. Scientists are not salespersons. They ought not to try to trick, seduce, coax or coerce individual members of their public into accepting particular theses and theories by pretending to be able to show “what's in it for you”. Instead, they ought to try to convince them regardless of their individual preferences, solely by means of sound arguments. It seems, then, that Mises excluded his own activities as a theoretical scientist from his praxeological concept of human action. He thereby arguably contradicted his stated conviction that “[T]he intellectual methods of science do not differ in kind from those applied by the common man in his daily mundane reasoning.”
 
Animals, individuals and persons
All the higher animals are individual organic behaviour units. One cannot cut any one of them into pieces to obtain two or more viable specimens of the same species. It is also impossible to merge two whole animals together to obtain a new single animal. In that respect, they are like human beings but unlike material bodies such as stars, planets and comets, and unlike artificial persons such as corporations, which can be split up and merged. However obliquely, referring to human persons as “individuals” suggests that human beings are to be considered as no more than complex organisms. Utilitarianism runs with that suggestion, even if not always as blatantly as Bentham did. For Bentham, every animal — human or not — is an individual bundle of “passions” (sufferings, affections, feelings of pleasure or pain, satisfaction or dissatisfaction) that elicit and drive behaviour.
 The difference is that human animals are equipped with a capacity for solving maximisation or optimisation problems (Hume's “reason” that “is and ought to be the slave of the passions”) that is far more versatile and sophisticated than the corresponding capacity of other animals. The latter have to make do with inherited instinctual behaviour and, in some cases, a limited capacity for learning by imitation. Mises's economic praxeology, which introduces the concept of a universal means of exchange (money), does not apply to animals, because we have no grounds for attributing understanding of the concept “universal” to animals. However, with its formal utilitarian concept of subjective Zweckrationalität, his general praxeology applies to “animal action” as well as “human action”.
 Animals demonstrate behaviour that is prima facie purposive and effective.
 
For all we know, Leoni may have thought of human beings as claim-making individual organic units. His “law as individual claim” theory is broad enough to allow us to interpret some animal behaviour as making claims with different probabilities of success — but we would still balk at describing it as legal or illegal. In any case, he paid scant attention to “personhood” and its relation to “law”. 

The human person and the human commons
The thesis “humans are essentially [like] animals” implies that every aspect of human behaviour and action that cannot be fully explained in terms of person-independent physical laws or mechanisms and objective physical conditions must be understood as “subjective”. It implies, in particular, that all of an individual's opinions and valuations are inevitably subjective. With respect to them, objective truth and other dimensions of objective rightness are chimerical notions. For any individual, what he believes to be right is right, even if no other individual believes the same. Objectivity is at best “aggregated subjectivity”, a statistical construction consisting of the fact that some people come to be regarded as “authorities”, whom many others subjectively believe to be likelier right on certain matters of opinion or valuation than others. Right is what they (the authorities) say it is, and the authorities are right because they make “successful claims” — that is to say, because sufficient others believe them to be right. 

What underlies this subjectivist individualism is the notion that although human beings have similar distributed properties (qualities, faculties), they do not share any common properties. Each of us has his own brain but there is no brain that is the brain of all of us. Similarly, each of us has his own opinion of the tastiness of dog meat, but there is no opinion of the tastiness of dog meat that is the opinion of all past, present and future human beings. However, it is illogical to consider specifically personhood-defining qualities as similarly distributed. 

Unlike individual animal organisms, human persons partake in a commons of mind, will and conscience. Among other things, this makes it possible (as a matter of principle though not always of practical feasibility) to reformulate in one's own words what another person said, to translate every human language into every other human language, to appreciate the function of prehistoric artefacts, and to understand stories and speculations written in the distant past or in far-away places by unknown authors. Without that human commons, all human relations would be based on something like instinct or forces of attraction or repulsion, because they could not be based on mutual understanding achieved through explanation and argumentation. Without it, the human world would not be a world of persons; it would be just another ecosystem of animal organisms. 
What distinguishes a personal being from an organism is precisely its awareness of non-physical (conceptual or metaphysical) things that are shared in common and, in that sense, public rather than private. These are in particular the so-called primary substances of thought, the unthinkability of which is unthinkable because they are inevitably involved in every act of thought and reveal themselves as such in conscientious thinking about thinking. Examples are concepts of thought, will, and conscience, freedom and answerability, questions and answers, and standards of rightness (truth, logical validity, relevance, justice, goodness). If “Man is capable of acting” is an a priori truth, then so is “Man is capable of thinking correctly and willing conscientiously”. Obviously, there would be no logic, if each of us had his private standards of logical correctness and if there were no person-independent standards of rightness inherent in thinking itself. Idem ditto for mathematics and rightness in making calculations. Similarly, there would be no science of Nature and no science of ethics, if each of us had his own standards of correctness in observation, measurement or valuation. In short, for argumentation about such subjects to be possible, those standards must be presumed common to and valid for all persons. This is not to say that they must be presumed known to all people. They must be discovered and passed on, but they can be discovered and passed on only in the course of argumentation, not by intimidation, imitation, negotiation or observation. 

A peculiarity of those shared common conceptual things is that with respect to them the distinction between “as it is” and “as it ought to be” does not apply. Truth, logic or justice is what truth, logic or justice ought to be. It is unthinkable that what they designate is not “better” than what their logical opposites designate. For that reason, they are often called absolute objective values. They imply their own standards of correctness, which are therefore invariably the same for all persons, even though different persons have different abilities and opportunities to meet those standards and are unequally disposed to make the commitment or the effort to try to meet them. 

Each of those absolute values implies a specific kind of order that is as it ought to be and that raises questions about identifying and explicating its principles of order and its relations to our physical existence. It is precisely that feature that makes it possible to think of truth, logic, justice and law as objects of philosophical theorising. It would be absurd to say the same of untruth, fallacy, injustice, unlawfulness or any other kind of randomness, error or deficiency, for these are not orders of things but symptoms of disorder. They have no proper purpose. We can describe an error, even explain why it is an error, but we cannot make “It is better to be in error than not” a principle of our thinking and acting. The idea of an order (or of laws) of errors and deficiencies is logically unthinkable.

With respect to laws of thought (logic, mathematics) the foregoing is readily accepted,
 although there are some who pretend that the laws of identity and non-contradiction are unwarranted, merely conventional or cultural restraints on their intellectual powers. With respect to laws of will and conscience, the opposition is much stronger, even though few would deny that thinking requires will and conscience (sustained effort, discipline and commitment to get things right), or that will and conscience can be attributed meaningfully only to beings that are capable of thinking (as distinct from suffering from hallucinations, experiencing passing thoughts, imagining things or impulsively ejaculating opinions). At least in that sense, mind, will and conscience are but differently named aspects of the same reality.
According to the classical conception, man is an animal rationis capax — an animal that, to the extent that it can think at all, can only think of itself being a person, having both the concept and the capacity of free (i.e. pure
, right) thought, will and conscience, even though it knows that it will rarely activate that capacity for any length of time. It is usually far easier to forego thinking and to go with the flow of current opinion; to avail oneself of any of a multitude of excuses for not thinking, not doing what is right, and not being self-critical; to resign oneself to the manifold possibilities of error and the operation of restricting, debilitating physical or psychological handicaps. Still, free thought, will and conscience make the person. They sound through (per sonare) a person's physical existence (as an animal body) as if through a mask (persona). In the process they manifest themselves in impure form, distorted (“individuated”) by the distributed properties of his physical organism and acquired habits. Obviously, the fact that they cannot be observed does not mean that they are not real. If they do not reveal themselves to the senses, they reveal themselves to the mind.
 In other words, things that do not exist (in the sense of the dominant ideology of empiricism) may nevertheless be real (undeniable by a self-conscious intellect). 
It is only because of the reality of that human commons of mind, will and conscience and its store of logically undeniable absolute values that we can speak meaningfully of human beings capable of asking questions, proposing answers to those questions, arguing about the rightness or wrongness of both, and challenging themselves and each other to prove that they mean what they do and say. Because of that reality, we can speak of human nature and of Man as a logically distinct type of being.
Argumentation and the natural law of the world
If the question concerning the respectability of the natural law of persons arises, the only conceivable, undeniable answer is that persons ought to respect it. That is so because the question can only come up in an argumentative confrontation between persons, an “I” and a “you”, who both partake in the commons of mind, will, and conscience. Then it turns first of all into the question whether I ought to treat and recognise you as a similar yet obviously different person (rather than as an object, insect or tool), and whether you ought to treat me likewise. I can most certainly say the words “I ought not to attach any meaning or relevance to your statements and arguments”, but if what I said were true then it would also be true that you ought not to take me seriously — and also that we ought not to take ourselves seriously. If that were the case then it would be indifferent whether we were arguing in earnest, trying to find the best evidence and the strongest arguments, asking relevant questions and answering them to the best of our abilities, or whether we were merely exercising our vocal cords. Worse, it would be indifferent whether we were trying to settle our disagreement argumentatively or on the contrary by physical, possibly violent means. A person who, by his words or actions, demonstrates his indifference with respect to these alternatives no more proves that the order of persons is not respectable than a student who does not care for mathematics proves that its truths ought not to be accepted. Such a person puts himself outside the natural law, renouncing claims based on his personhood and releasing others from their natural obligation to treat him as a person, but he cannot unilaterally turn other persons into non-persons without disrespecting the natural law. 
Certain normative truths are undeniable among persons who are engaging one another in argument. For example, they ought to presume one another to be persons; one who claims to be a person capable of reason ought to be presumed a person; one who claims to be innocent of a crime ought likewise to be presumed innocent; the possessor of a tool ought to be presumed its owner. Argumentation rests on the presumption that all actual and potential participants are free and equal persons, free to speak their mind and equal in deserving to be heard and answered.
 Although such presumptions may eventually be shown unwarranted in this or that particular case, the proof that they are unwarranted can only come in the course of an argumentation that starts from the acceptance of their validity. 
The ethics of argumentation is the defining characteristic of the practice of justice as classical liberals understand it. It finds its direct expression in the requirements that no justice can be done without hearing the arguments of all the parties involved in the case; that their arguments should not be smothered with appeals to some outside “authority”; that the presumptions of rationality and innocence determine, among other things, which party to a dispute shall bear the onus of proof. It is therefore disappointing that Leoni had hardly a word to say about the role of argumentation and nothing about its proper standards of rightness and its dependence on the reality of the human commons of mind — as if these were of scant interest to his theme of freedom and the law. 
The purpose of law
Let us now consider the question, “What is the purpose of law?” or “Which problem is law supposed to solve?” A common answer to those questions is that law is supposed to provide a solution to the predicament of human history, which is the frequency with which confusions and conflicts among persons arise and get out of hand. Leaving aside the specific causes of particular conflicts, we can identify four individually necessary and jointly sufficient causes for the existence of conflict situations: 
1) [Plurality] The presence of two or more persons taking decisions and acting on them independently of one another;

2) [Diversity] the existence of different opinions, preferences, values, goals, etc. among those persons
3) [Scarcity] about the use to be made of some scarce means or resource (which may be any scarce thing, including a person's labour power, trust, allegiance, affection)
4) [Free access] to which those persons have access.
For the sake of brevity, I am going to assume that the analysis is adequate.
 Obviously, the disappearance of a single necessary cause for the existence of an effect means the disappearance of the effect itself. Hence, there are four logical types of solutions of conflict situations and four corresponding exemplifying phenomenal types of order in human affairs:
1) Unity (eliminating plurality): the persons involved in the situation are all subject to the decisions and commands of one of them — exemplified by command-based  orders of Society;

2) Consensus (eliminating diversity): all the persons involved agree on the right use of all scarce means to which they have access — exemplified by custom-based orders of Community;

3) Abundance (eliminating scarcity): whatever a person does has no opportunity costs for any person — exemplified (albeit only in literary form) by paradisiacal conditions and ascetic or liberationist utopias
;
4) Property (eliminating free access): each person's unilateral access to resources is restricted to those that do not already belong to another
 — exemplified by the law-based order of Conviviality. 
Failure to reach any of these solutions means that the conflict situation continues to exist, may get worse and erupt in violent and destructive confrontations. 

For our purpose, Abundance and its associated exemplifications are irrelevant, as they concern situations that are not to be found in human history (and certainly not in the history of Western civilisation). We also have no need to consider combinations or mixtures of the logical types. Let me just state that, conceptually, only Abundance and Property can be “universal” solutions. They need not presuppose anything other than the existence of persons. Unity and Consensus are conceivable only as local and temporary solutions, because they presuppose in addition to the existence of persons either a fitting superstructure of command-and-obey relations (Unity) or a dense texture of shared understandings concerning all sorts of practical matters (Consensus). However, where physical persons are concerned, Abundance of all means or resources, including bodily organs and personal talents, is unthinkable. That leaves only Property as a universal solution. With the exception of Abundance, all the solution types imply an ordering of the Rex-relations among persons and scarce means (a regime of physical control). Unity additionally implies a regime of Lex-relations among persons (a hierarchy of command), and Consensus and Property imply Ius-relations among persons (a regime of negotiation and argumentation). Obviously, the distinctions among those logical types are made in an aprioristic fashion. They belong to general praxeology.
With respect to the desirability, feasibility, efficacy and efficiency of solutions of these various types in particular situations, different people may of course have different opinions. Consequently, resolving a conflict situation may give rise to ideological meta-conflicts and Kulturkämpfe (because the means of education, schooling, indoctrination and propaganda are scarce and often contested). Philosophical socialists favour Society, philosophical conservatives Community and philosophical liberals Conviviality. Of course, what militant political activists may do with ideas is anybody's guess. However, regardless of ideology, the answer to the question which type of solution is the best may vary from one conflict to another. It depends on the many peculiarities of each particular conflict in its actual context, especially the character, purposes, means, perceptions and expectations of the parties involved in it, their common history or the lack of it, the presence or absence of third parties willing and trusted to guarantee a particular solution, the balance or imbalance of their power relations, and of course other factors as well. People involved in conflict resolution (lawyers, judges, mediators, diplomats, conflict managers, and the like, also community leaders and governors or directors of societies) ought to have not only a thorough knowledge of one particular type of order or even of all types of order but also sufficient knowledge of actual conditions and a good “feel” for what will work or not work in those conditions.
If the general purpose of law is to keep order in the world, we might hypothesise that Unity, Consensus and Property represent specific types of law. After all, as logical types, they are obviously very different. Clearly, this raises the question of the possibility or impossibility of harmonising or ranking these types into a concept of law as comprehensive order of human affairs. To tackle that question, we now turn to the corresponding phenomenal orders (Society, Community and Conviviality), leaving aside mixed orders or situations of protracted transition from one type of order to another. It is probably true that most problems occur within societies, communities or the convivial order, but often the most dramatic conflicts involve different societies and communities facing one another as enemies. In the latter cases, it is evidently beside the point to refer to “the law” of this or that party as the solution of their conflict. 

The following discussions could be formalised aprioristically as applications of general praxeology to particular types of order among persons, but I shall restrict myself to rough-and-ready sketches.
Social order
Societies are formal organisations. They come in a great variety of sizes, shapes and forms, e.g. armies, companies, firms, clubs, gangs, expeditions, ship crews, prisons, domestic, domanial or manorial economies, monastic orders, secret societies, political parties, states. Some societies such as clubs and mutual assistance associations are bottom-up organisations of people who decide to get organised the better to coordinate their activities and resources for particular purposes. Other societies (e.g. corporations) are top-down organisations that start as blueprints and only later begin to look for personnel and resources with which to carry out their activities. In the former case, the primary task of the organisers is to determine a form of organisation that suits the number, talents, commitments and resources of already known participants. In the latter case, their task is to assemble the human and other resources required by the organisation's blueprint. 
All societies are goal-directed (zweckrationale or teleocratic
) structures of ex ante coordinated collective action defined by “ends that justify the means”. The ends may be stipulated in founding acts or documents. The means are managed by the organisers or their agents. From the managerial point of view, societies are tools, means of action. The managers lay claim to the direction of the members' (partners, employees, subjects) activities and resources in so far as they relate to the societal goals. Thus, all societies imply a division into a class of governing superiors (leaders with authority to command) and one or more classes of governed inferiors (followers obliged to obey). Those who follow (Latin sequi) usually make up the bulk of a society; they accompany the leaders — they are the companions or fellow-travellers (socii) of the leadership.  

Given the diversity of human goals and changes in the stock of available means, it is not surprising that societies come and go and in the meantime reorganise themselves with great frequency. A peculiar feature of societies is that they introduce a specific cause of conflict by creating a new type of artificial scarcity. Especially the higher positions in the social hierarchy are necessarily scarce. As they are associated with prestige, authority, power or financial rewards, they tend to elicit competition and rivalry for control and access.

Each society has its own particular legal system and form of government with authority to issue commands and make policy for the society. All societies are legislated systems, defined by their statutes and bylaws, which are communicated to their members by official announcement. Their constitutive relationship is the Lex-relation between the holder of a superior position and his subordinates. In fact, apart from the distinction between member and non-member (outsider), the constitutive discrimina of a social order are the various positions defined by its legal system. Every member has to “know his place” and the legal competences associated with it.

What holds the members together, regardless of their position, is shared willingness to work for the attainment of the same goals according to the decreed rules. Their cohesion is threatened by insubordination and incompetence (especially at the level of the leadership), both of which can lead to the failure and dissolution of a society. It is also threatened when communities form within a society or a spirit of conviviality begins to pervade it, as both of these developments tend to diminish deference to the authority of the leadership. Thus, to be viable, societies need to socialise their members (to make them fit in and identify as much as possible with their positions), to make them forsake any other source of allegiance than the government of their society, and to instil an ethic of competence combined with an ethic of docility or even servility — all of this at least with respect their socially defined activities. In so-called total societies, there is hardly any room for other activities.

The typical way in which a society maintains it legal system is by official responses to an individual's acts and attitudes leading to his promotion or demotion, maybe expulsion, and generally by a more or less consistently implemented policy of incentives and disincentives, rewards and punishments. Occasionally, when the unity of a society is under stress, an internal conflict is settled by splitting up the society in two or more parts.  
It is customary to personalise the positions in a legal system, i.e. to talk and maybe even think of positions in an organisation, or of the organisation itself, as if they are persons sui generis, even though they are not natural persons. For example, we speak of what Chief Executive Officers, Directors, Sales Managers, Secretaries-general, Prime Ministers, Mayors, Citizens, Probation Officers, and the like, can do and cannot do — even though we know that the natural persons who occupy such positions can do things they are not supposed to do in their official capacity and maybe cannot do things they are officially supposed to do. Chief Executive Officers, Mayors, Citizens, IBM, Exxon, France, Uruguay, etc. are not natural but artificial persons. The specification of the legal competence of an artificial person is necessarily relative to the organisation within which the position or office is defined — that is to say, relative to its current legal system or rule book. Just so, the specification of what queens can do or cannot do depends on whether we are discussing the legal competence of Queen Boadicea, Queen Elisabeth I, Queen Victoria, Queen Elisabeth II, a queen in chess or a queen in checkers. From a legal point of view, the personal characteristics of the women Boadicea, Elisabeth or Victoria do not matter, just as for players of chess it does not matter whether the pieces called ‘queen’ are made of wood, glass or metal.
 

It is therefore conceivable that positions or offices in an organisation or society are not occupied by natural persons but by animals or computerised robots trained or programmed to perform particular tasks. Indeed, many organisers of societies show great interest in getting rid of the unruly, fickle “human factor” to make their social machinery more reliable and efficient, by conditioning human subordinates to act like drones, or by replacing them with animal or engineered drones.  
Societies, then, are artificial orders of artificial persons. Their legal systems attach legal rights, duties and obligations to positions in the society, not to the natural persons who are admitted, appointed or elected to occupy those positions. In other words, natural persons as such have no social (societal) rights. Of course, if the society in question is based on the principle of voluntary membership (with or without a free-exit provision) then prospective members have the opportunity to weigh the benefits and the costs of membership, and perhaps even to negotiate the conditions of their participation. However, this is an effect of convivial or communal contract law, not of the society's legal system. In any case, as far as their social activities are concerned, the society's legal system trumps whatever other rights, status and rank they may have in the general convivial order, in their communities, and also in other societies. Thus, natural persons, who are by nature free because of their freedom of thought, will and conscience, have no rights and no freedom in society (even though the job specification of some positions may accord more or less discretionary powers to their occupants). The more time they spend in societal contexts, the less likely people are to experience their natural freedom or humanness.
Societies are exclusive, i.e. membership-based orders. The distinction between member and non-member is of vital importance for allocating social functions and for distributing shares to the social product. A society's legal system “binds” only its members, not non-members (outsiders). Whether or not a society obliges its members to treat non-members with a minimum of respect or allows them treat outsiders as outlaws is therefore a contingent matter. A society may legalise criminal actions of its members against outsiders just as it may legalise crimes perpetrated by some position holders against others (often holders of subordinate positions). Thus, from the point of view of people in other societies, in communities or in the convivial order, a society can be criminal both in its internal and its external affairs.
There is therefore no society to which every human person as such owes allegiance or obedience. No rule ought to be obeyed or followed merely because it is legal within one or other society. A society's legal system is not an instance of human natural law. This is not to say, of course, that societies cannot be lawful; but it is to say that they cannot be sources of supreme law. Because they are essentially tools of natural persons, their lawfulness has to be assessed in terms of the rights and obligations of natural persons. 
A last remark: as was made clear for example by Thomas Hobbes, society is the only type of phenomenal order that can be established directly by violence and treachery. If the imbalance of physical power among the parties to a conflict is significant, the stronger party may prefer to make war in the hope of defeating its opponents, forcing them into submission, and setting itself up as their ruler, governor, or master. Neither community nor conviviality can be established in that way.
Community order
Communities are wertrationale, nomocratic structures. Like societies, they are exclusive orders that come in all sizes, shapes and forms. Examples are interest communities (of professionals and hobbyists), and most relevantly for our discussion, traditional communities (i.e. communities with hereditary membership, the children of members being “born and raised in the community”, e.g. language, ethnic, religious and local communities). They are defined, in the words of Aristotle, by a consensus on what is true, good and useful, i.e. a code of right opinion and right conduct comprising traditional norms, values, customs and mores. That consensus makes it possible for the members of a community to agree that, for them, its order is what it ought to be, and to interact customarily on the basis of relatively stable expectations about each others' behaviours and reactions. 
In a sense, a community is a convivial order, because its constitutive relation is the Ius-relation among members. However, that relation is restricted and constrained by the traditional communal standards and codes of orthodox opinion and right conduct, which are not negotiable. When it comes to deciding concrete cases, standards and codes cannot be called into question, except perhaps in times of severe crisis. However, they may well be questioned and debated “in the abstract”, and from such arguments may eventually arise modifications of the consensus. 

A hereditary community's code of opinion and conduct is typically communicated to its members as part of their education from early childhood on. This makes it likely that they internalise and identify with the ways of the community, and do not consider them restrictions of their freedom, even if no outsiders would want to live that way. However, those educational efforts can easily falter in individual cases or when rapidly changing circumstances put the community under stress. Nothing is more disruptive of, even lethal to, community life than its loss of control over the education of the young. Also, the emergence of strong and big societies within a community may threaten its cohesion, because the efficiency concerns of societies and their ethic of competence and docility may not be reconcilable with respect for its constitutive discrimina. Similarly, conviviality may erode respect for the aristocratic code of deference to “one's betters” that is a prominent feature of many traditional communities. 
Community orders are culturally defined and (in that sense) artificial orders of natural persons. A community may have partially different codes and standards of conduct for various member categories — e.g. a nobility (i.e. an aristocratic or celebrity class, with special obligations for setting a good example, “Noblesse oblige”) and largely anonymous hoi polloi; men, women, mature adults, children, young and elderly people; manual labourers, craftsmen, scholars, judges, doctors, and priests; the healthy and the sick, the rich and the poor; etc. As members of a community, people are expected and expect others to respect these characteristic discrimina of their community and to comply with its customary codes and standards regarding them. Nevertheless, communities know only general rules of conduct (because they have no regular commanding authority). In that sense, all members are equal under the rules that pertain to their status, even though status differences and their implied obligations and liabilities may be considerable.

Because a community is an exclusive custom-based order of persons, its customs “bind” only its members. In that respect, a community is like a society. Whether or not a community obliges its members to treat non-members with a minimum of respect is therefore a contingent matter. A community may or may not sanction (tolerate, condone) criminal actions of its members against outsiders just as it may treat the same kind of action as an accepted practice rather than as a crime, depending on the status of the agent or the patient (victim) of the action. Thus, from the point of view of people in other communities and societies, or in the convivial order, a society can be criminal both in its internal and its external affairs. There is therefore no exclusive community to which every human person as such owes allegiance. No rule ought to be obeyed merely because it is the custom of one or other community. 
As manifestations of Ius-based (not Lex-based) relations among persons, communities are essentially anarchic orders. They may have leaders but they do not have rulers. There is typically no one who can negotiate on behalf of the community as a whole and bind its members to his commands or agreements. If community leaders are representative of their community, they cannot derive special powers from that fact (in contrast to those holding a position as “representative” in a society). What holds a community together is its members' shared willingness to uphold its consensus in their conduct within (and in some cases also outside) the community. The typical way in which a community maintains it order is by adhering to a consistent pattern of education, which predisposes its members to give spontaneous yet predictable responses (praising, blaming, shaming, shunning) to an individual's acts and attitudes leading to his enhanced or diminished personal status, marginalisation, maybe excommunication. Obsolete customs as well as dissidence or deviance undermine the cohesion of a community and may lead to its disintegration. When push comes to shove, they confront its members with a choice between repression and tolerance (relaxation of its codes), with splitting up the community in two or more parts a third option. 
Convivial order
Convivial orders are also wertrationale structures of personal intercourse. The constitutive relation of Conviviality is the Ius-relation, but in this case, it is not constrained by any particular common traditional code of conduct. Only the natural law itself is neither negotiable nor questionable — its validity being undeniable among natural persons, who are cognizant of its characteristic discrimina.
 It is therefore no wonder that the principles of convivial order can be as readily applied to collectives (communities and societies) as they can be applied to individual persons. The lawful condition of relations among various communities and societies is one of mutual respect for each other, each other's properties and proprieties — a condition of freedom among likes. It must be Ius-based, because it cannot be Lex-based or Rex-based as long as those communities or societies are still separate and independent, not yet made to submit to a single system of rule.
Convivial orders are even more anarchic than regular communities. They have no government, and they lack the shared rules and standards of right opinion and conduct that allows people in communities to interact on the basis of relatively stable expectations. They are inclusive natural orders of natural persons. They recognise only persons as distinct from non-persons, and among persons, those who are willing to respect the natural law as distinct from those who make themselves outlaws. Every natural person is a “member by default”, i.e. unless he puts himself outside the law by living as an unrepentant criminal. The natural laws of the world are therefore “binding by default” on every person. However, although there is a sense in which it may be said that every child is born into the convivial order, no child is raised in it. Children are raised by particular persons, in particular communal and social contexts (families, neighbourhoods; schools, institutions). The convivial order is best thought of as an order of adult persons. If it may properly be called the natural condition of mankind (relative to the nature or essence of Man and his world), but it is definitely not its “original condition” (relative either to the history of the world or to an individual's development from foetus to maturity). 
The essential factor of convivial cohesion is friendship or friendliness, irrespective of the friends' memberships in the same or even any community or society. This is clear enough for small groupings of intimate friends. However, it applies also to friendly (but obviously not intimate) relations among strangers, who have nothing but their humanity in common, yet get along with due respect for each other's otherness, personal integrity and property.
 Thus, an ethic of friendship is an essential condition for the sustainability of convivial order, the cohesion of which is threatened by lack and betrayal of trust and reciprocity, and of course by the failure to respect the defining discrimina of the natural law. Friendship (by any other name, ‘love’ or ‘sympathy’) fulfils the natural law of the world. 
Having no government and no permanent structures of law enforcement (other than personal self-defence), convivial orders of strangers are notoriously difficult to maintain. Theoretically, it is possible that sympathy for the victims of injustice is so widespread that many spontaneously come forth to support them and to force the guilty to make amends, but whether that is the case is always and everywhere a contingent matter. Unless there is a reliable permanent source of enforcement of the natural law, protection societies that offer their services to strangers may quickly turn into protection rackets — for their ability to enforce justice (including payment for their services) often enough implies ability to enforce payment for inadequate, unsatisfactory and even undelivered services. Moreover, unlike lawful protection and insurance societies, protection rackets do not have to rely on the trust of strangers to collect payment in advance of service. If protection could be served on a cash-and-carry basis, there might not be a problem, but that is unlikely. Societal guarantee of the convivial order is therefore next to impossible. It would mean that an artificial order of artificial persons — essentially an organisation of robots or drones — could somehow be programmed to enforce the natural law. Yet that fantastic, even preposterous idea was precisely the linchpin of the ideology of the nineteenth-century political liberals, who believed that the State's supposedly unselfish (and ideally, selfless) “public servants” would be constrained by a legal system they called “public law” to serve all of, and only, the “public interest” (i.e. the natural law of conviviality). 
Thus, for all practical purposes, the maintenance of conviviality among strangers depends on community. Of course, ‘a community of strangers’ is almost a contradiction in terms. Still, there are examples of moral and religious doctrines promoting an ethic of friendship or love for all human beings that have succeeded in insinuating themselves in the codes of otherwise very different communities, transforming them into parts of an intentionally universal meta-community of humankind. Christianity is the primary example for any student of Western history. It was never entirely successful in its own terms, but for a long time it was strong enough to sustain a spontaneous evolution of traditional, custom-based orders in the direction of respect for the natural law of the world and the natural rights even of total strangers. Eventually, it lost out to the State, which provided more and better-paid careers than any church ever could provide.
We can only wonder why Leoni and, to a lesser extent, Hayek paid so little attention to the ethical and religious aspects of respect for law in general, and Western law in particular.
 Their ideas of “decentralised lawmaking” in a “market for justice” generating a benign “evolution of law” are bound to become utopian schemes if they do not presuppose a widespread and deep-rooted commitment to a sanctified ethic (i.e. a religion) of friendliness among natural persons. Without it, competitors on a market can hardly be restrained to respect each other's and their clients' person and property. Competition among protection rackets does not a free market make. If the demand for injustice is more persistent than the demand for justice, and if satisfying the former demand is more profitable than satisfying the latter, no amount of “decentralised lawmaking” will do anything to bring forth the kind of freedom for all that Leoni posited as his ideal. The growth of the State would be hardly explicable, if injustice was not more in demand and easier to supply than justice. Moreover, the so-called “democratic State” holds out the promise that all and sundry can and will have access to the “aristocratic privilege” of living at the expense of others.
 
Law as comprehensive order
A major problem for the philosophy of law is the harmonisation of the different types of order, for, obviously, any individual person may be a member of several societies or communities at the same time. That need not be a problem, but it often is. Much depends on what the individual and any of the communal or social collectives of which he is a member consider his primary allegiance: the order of conviviality, this or that community, or this or that society. Many communities and societies make only relatively few specific and time-limited demands on their members, leaving them free to live their own life as they see fit as soon as they have satisfied those demands, or marginalising or expelling them if they regularly fail to do so. Most communities and societies are moreover based on voluntary membership and permit a relatively free exit to any member who wants to leave. However, some voluntary communities and societies require total and unconditional commitment from their members, even to the point of denying them exit without special dispensation. Hereditary membership is always a problem. Children born to members can hardly be said to be voluntary members until they confirm their membership when they reach the point where they are expected to bear the full costs and are entitled to share in the full range of benefits of membership. 
The theoretical problem of harmonizing the orders of Conviviality, Community and Society was largely solved by the old natural-law theory. There is only one universal law, the convivial order of the inclusive “community of strangers”. Its order is the law of the world. Whether any community or society is lawful depends on various conditions. Voluntary exclusive associations are lawful and entitled to impose additional restrictions on their members, provided the restrictions are part of the historical or contractual consensus that defines membership, do not commit their members to diminish the natural, communal or social rights of outsiders, and do not make exit impossible or unduly harsh (unless the no-exit condition was explicitly agreed to at the point of entry into the society). 

The elephant in the room is the modern State, an exclusive territorial society that unilaterally requires total and unconditional obedience of its mainly hereditary membership. It does not ask for their consent. It considers the fact that it “represents” (according to its own rules) some of them sufficient justification for imposing its rule on all.
 It does not permit them to extra-territorialise their real estate, for the State claims — almost always successfully — to be the ultimate rex of everything that is part of or physically attached to its territory, just as it claims — not always so successfully — to be the ultimate rex of every person on its territory. The problem with the State, then, is that is a society, but one that does not even pretend — as the old-style Constitutional State still did — to abide by a higher community or convivial law, e.g. by limiting itself to enforcement of a law not of its own making,
 but instead claims that its rules and regulations, its leges, override any and all rights and obligations derived from another source. In conjunction with the fact, noted earlier, that in the State (as in any other society but on a vastly larger scale) human persons are reduced to human resources (e.g. tax payers, conscripts) or legal-position holders (citizens, voters, employers, employees, pensioners, disabled persons, members of an officially recognised minority, and the like) and have no other legal competence than the one assigned to them by the State's legal system, this means that in the State natural persons as such have no rights at all. As was known already to Plato, arguably the first philosopher to understand the essence of political organisation, for the State to become “legitimate” it must transform its human subjects into “guardians of the State” (“cives” or “citizens”, as Hobbes, Rousseau and Hegel called them) by depriving them of their natural humanity and preparing them for their social roles and functions by systematic social engineering and comprehensive indoctrination (compulsory schooling, as it is now called). Its basic operation is to regiment people into manageable “civilian” (rather than military
) cohorts. As David Hume noted, the military camp is the original model of civilian government. To put this in the starkest possible terms, the State and natural personhood are antithetical, so that either human beings must be socialised into the total society that is the State, or societies, including the State, must be humanised by being brought under the law of natural persons.
Thus, both in its origin and in its characteristic modus operandi, the State is the triumph of thinly disguised militarism and its ethic of competence and docility over the condition of conviviality and its ethic of friendliness — the triumph of might over right, and of force over reason. 
The demise of classical liberalism
In the modern West, communities no longer have legal standing unless they have adopted the form of a “public society” under the law of the State, or their members have been accorded a special status as belonging to a legally recognised category. In fact, few communities still function as the dominant focus of order in their members' lives. Community has been eroded by the rise of society, especially the ownerless no-liability or limited-liability corporate form of society
 which to a large extent shields the leadership from having to bear the full consequences of their decisions and actions and so creates serious moral hazards (taking risks with other people's lives and money). The primary no-liability corporation is, of course, the corporate State, in which liability for bad policies or legal rules is quasi-automatically shifted from the governors to the governed or unilaterally externalised onto people in foreign lands: “Let the chips fall where they may.”  

It is certainly one of the ironies of history that in the second half of the nineteenth-century an increasing number of liberals began to view the State as a force of emancipation or liberation that would do away with the restraints of necessarily particular traditional communitarian institutions in the name of the rational pursuit of the general or public interest (as defined by the supposedly enlightened liberal elite that ran, or hoped to run, the State). That attitude and the prospect of obtaining a share of the State's monopoly rents led many members of the bourgeoisie (the historical recruiting ground of liberalism) to support the State's monopoly of the judicial function and the training of lawyers and other legal operators. Especially with their support for compulsory schooling under the direction of the State, they embraced a program of comprehensive socialisation that radically changed the meaning of freedom. Breaking the continuity and fluidity of traditional decentralised education and replacing it with a system of centralised schooling and training that would estrange children from their parents to make them meet “the needs of society” became explicit aims of Western liberal elites.
 Compulsory public schooling from early childhood to early adulthood was and is an effective method for inculcating habits of docility and servility. Use the language of the teachers, follow arbitrary directives from arbitrarily assigned authorities, and accept being assessed according to arbitrary criteria laid down by distant experts — what better preparation is there for life in a thoroughly regulated society? A State-educated population making claims that have to be assessed by State-educated legal operators employed by the State is an unlikely basis for assuming that “decentralised law” provides a radical alternative to State legislation, at least where things such as justice and freedom are concerned. 

Perhaps those politically activist liberals thought that they would be able to control the State forever, without ever being corrupted by the power amassed in the State. In fact, they were loading a gun that would soon pass into other hands. In the end, many of them substituted economic growth and science (in a word, “progress”) for freedom and justice as the defining values of political liberalism. They rejected the traditional Christian metaphysics and ethics of personhood in favour of a science and technology of animal organisms that reduced human beings to Menschenmaterial (human resources), to be managed in accordance with current fads in science and currently fashionable views of “the good society”. This signified their abandonment of the Lawful State (État de droit) and their embrace of the Policy State
 or the Managerial State. The policymaker, manager, director or régisseur took centre stage. Because he was expected to be, or appear to be, “democratic”, his main function was to lead by pleasing the crowds. As a nineteenth-century revolutionary put it, “The people have left the churches for the theatre.”
 Like other and more successful playwrights, political liberals eagerly began submitting scenario's for the National Theatre.
Unfortunately, Leoni did not begin to appreciate the degree to which nineteenth-century liberalism had sacrificed Community and Conviviality to Society until he was nearly fifty years old. When he did, he moved rapidly (and with far more conviction than Mises or even Hayek) in the direction of Rothbard's views that law is essentially natural law, “on principle, a non-coercive, anarchic order”
 and that it has nothing to do with the State or any societal order (or its legal system). However, he never succeeded in shaking himself loose from the residual scientism of the liberal free market economists to which he turned for instruction. Like so many libertarians after him, he would not abandon the fallacious belief that, if only people were left free to pursue their self-interest as defined by their subjective utilitarian Zweckrationalität, self-interest would bring forth the classical liberal ideal of a free and prosperous commonwealth — as if it was not self-interest that motivated people to go to extreme lengths not to leave others free to pursue their self-interest. 
His failure to rid himself of that fallacy undermined the cogency of the theoretical enterprise to which he was committing himself in his last years. If the claims people make are expressions of their self-interest such as it is, they are not the “ultimate data” on which students of law have to rely (contrary to what Leoni suggested). What people see as their self-interest depends on how they have learned to define themselves relative to others, and therefore on the goals of those that had control of their education. If education is not centred on the human commons of mind, will and conscience and the objective obligations of natural persons that it implies, people may still become skilful agents or slaves of their own or others' subjective passions. Nevertheless, their ethics (if that is the right word for it) will be of the opportunistic catch-as-catch-can-without-being-caught variety — which does not lend any coherence to the idea that law and freedom are two sides of the same coin. For the student of law, the ultimate data are in the prevailing patterns of education and of valuation of the human commons. 
Conclusion

Mises, Hayek and Leoni avoided analysis of the specifics of personhood and preferred to present individual human agents as behaviour units operating on a high level of subjective Zweckrationalität but with no sense of the human commons of mind, will and conscience and therefore no sense of the difference between “I want” and “I ought”. This assumption of subjective individualism may work to some extent for economists, because it allows them to explain that spontaneous, negotiated or even forced co-operation pays.
 That is perhaps okay, if one is concerned only with choices regarding ordinary consumer goods, which are largely matters of taste rather than of right or wrong. However, the assumption does not distinguish between co-operation for good (lawful, ethical, liberal) purposes and co-operation for bad (unlawful, unethical, illiberal) purposes. In fact, the assumption does not permit making a distinction between “good” and “bad” except in agent-relative terms of satisfaction and dissatisfaction of subjective wants and opinions. Thus, it makes it impossible to prove that any particular economic system is best for all agents in an objective or absolute sense. Every system provides its own mix of opportunities and frustrations. Consequently, if the assumption of subjective individualism is correct then every argument purporting to show that system X is better than any alternative system can “succeed” only if it convinces sufficient members of a numerically or otherwise dominant group that X will be more satisfactory to them than any other system. Indeed, every argument is essentially a sales pitch if, as the assumption implies, the reason of those to whom it is addressed is but the slave of their passions. Adopting the economists' subjective individualism, Leoni could hope to be able to explain how the actions of individual agents give rise to conditions (a “legal system”) under which some claims are consistently more successful than others (in terms of the claimants' subjective satisfaction), but he could not hope to be able to show that any legal system is objectively or absolutely better than any other — in particular, that there is any relation between freedom and law. Indeed, both “freedom” and “law” are reduced to just another pair of “economic goods”, to be traded in marginal units against other such goods for the greater satisfaction of whatever wants people have, particularly those they have been taught to have.
However, for students of law, the assumption of subjective individualism does not work at all. They cannot do justice to their subject if they fail to consider argumentation and its grounding in the human commons of mind, will and conscience. Leoni may have thought that any reference to such a human commons plays into the hands of “collectivists”, but the fundamental issue is whether reason is and ought to be the slave of an individual's subjective passions or, on the contrary, his capacity to engage others in arguments about what it means to be one person among many others, and about the purpose of things in the human world. Any order of human affairs, be it based on custom, command, negotiation or argumentation provides an opportunity to distinguish between legal and illegal acts and conditions. In that sense, any order of human affairs can be interpreted as a legal system, but which (if any) of its rules are in accordance with the law of the world can be determined only by genuine argument in terms of right and wrong.
 
Fortunately, there is no reason why praxeology should be wedded to the truncated conception of the human person that dominates both the empirical and aprioristic sciences of human action. The old natural-law concept of the human person as an animal rationale, as much subject to animal drives as any other animal is, yet capable of genuine argumentation, still offers a wealth of insights for students of the world — not only law students but students of economics as well.  
( This text was the basis for a lecture at University of Calabria, Cosenza, October 30, 2013 
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� E.g. Hayek's collection of essays Individualism and Economic Order (1948); Mises, Epistemological Problems of Economics (1933); Human Action (1949); The Ultimate Foundation of Economic Science: An Essay on Method (1962).


� See the previous note; also B. Leoni, “Consumer Sovereignty and the Law” (p.33-38); “Law and politics” (167-184); “Obligation and claim in dogmatics, general theory, and philosophy of law” (193-216), in Bruno Leoni: Law, Liberty and the Competitive Market, Carlo Lottieri (ed.), Transaction Publishers, New Brunswick, 2009, 33-38, resp. 193-215. References to this volume of essays are given as (L page number


� Carlo Lottieri, “Introduction”, (L25)


� F.R. Popper, Logik der Forschung (1935, in English as Logic of Scientific Discovery, 1959), Conjectures and Refutations (1963),


� Dwight Eisenhower, Farewell Address, January 17, 1961


� We have to keep in mind that Leoni confronted an environment in which probably most intellectuals were convinced that socialism was the unstoppable wave of the future, and the geopolitical stakes of the Cold War constituted much of the background of virtually every argument on social, economic and political questions.


� Friedrich A. Hayek, Law, Legislation and Liberty, Volume I: Rules and Order (1973).


� Posner, Economic Analysis of Law (1973). Bouckaert, De Geest (eds), Encyclopedia of Law and Economics (2000).


� That legal phenomena are or reflect patterns of expectations was an idea that Hayek would develop at length in the first volume of his Law, Legislation and Liberty, op.cit. 


� Leoni's notion of legal claims as demands to the effect that one be treated by others in the predictable, customary or usual manner of the actually present community or society echoes the doctrine of rule utilitarianism generally attributed to David Hume that was a primary inspiration for Hayek's theories of law as an evolutionary, spontaneous order. It also carries a faint echo of Bentham’s legal positivism, as expounded for example by John Austin (The Province of Jurisprudence Determined, 1832), which made much of predictable habits of obedience in explaining legal phenomena and especially the legislative authority of the sovereign. 


� F. Tönnies, Gemeinschaft und Gesellschaft (1887). See also below, the section “The purpose of law” on page � PAGEREF _Ref385348665 \h ��19�


� Against Leoni, Hayek specifically stressed the need for “corrective legislation” to counter tendencies of wrongheaded evolutionary drift in judge-made law. Hayek, Rules and order, op.cit. p.88


� This was one of the catchphrases of Hayek's research program. It also applies to Leoni's views on the evolution of legal systems. In this context, ‘spontaneous’ has little to do with the absence of coercion, as judges too rendered their verdicts within a context that permits the use of coercive (negative, even violent) sanctions. Until very recently in the West, parents, teachers, masters, husbands, ship captains etc. did not shy away from using coercive, violent methods for disciplinary purposes. 


� K. Minogue, The Servile Mind, New York, 2010.


� Aristotle, Nicomachean Ethics, V. v.14.


� Ludwig von Mises, whom Leoni greatly admired, insisted that, in a market economy, consumers' choices, not the directives of central planners, “guided production”. Human Action (1966), p.269-272


� Jeremy Bentham, Introduction to the Principles of Morals and Legislation (1789), Chapter XVII §2: “The day may come when the rest of animal creation may acquire those rights which never could have been withheld from them but by the hand of tyranny. […] The question is not, Can they reason? nor Can they talk? but, Can they suffer?” 


� See my “The lawful and the legal”, Journal des économistes et des études humaines, VI, 4, 1996, 555 – 579. 


� I use world in the specific etymological sense, world = wer-alt or man-age, i.e. the human era. The world is the totality of human affairs.


� Obviously, “ought to respect” does not imply “ought to esteem”. 


� For the distinction between legalist and jurist, see “The lawful and the legal”, op.cit.


� Mises, Human Action, Part II, chapter 10.2


� Mises, Human Action, Part I, chapter 4


� Mises, "Die Wirtschaftsrechnung im Sozialistischen Gemeinwesen" [Economic Calculation in the Socialist Commonwealth], Archiv für Sozialwissenschaft und Sozialpolitik. 47(1920), 86-121.


� M.N. Rothbard, The Ethics of Liberty, Humanities Press, Atlantic Highlands, N.J., 1982. However, his suggestion was not welcomed by those Misesians, such as Leland B. Yeager, who thought that Mises's deference to “the utilitarian philosophers” (especially Hume) and their aversion to anything that smacked of metaphysics and theology were essential to his praxeology as “a science of human action”.


� Mises, Human Action, Part I, Chapter 2.8, “Conception and understanding”, in fine. We can hardly imagine that he, a convinced rationalist, meant the quoted sentence to be read as “The intellectual methods of science do not differ in kind from those applied by the common man in his daily mundane reasoning, which is entirely mercenary (i.e. concerned with negotiable goods).”


� See note � NOTEREF _Ref368434990 \h ��18� above.


� Mises, Human Action, Part I, chapter 1.1, with the title “Purposeful action and animal reaction”, does not concern the distinction between human and animal action. It distinguishes between purposeful behaviour and “unconscious behaviour, i.e., the reflexes and the involuntary responses of the body's cells and nerves to stimuli.” 


� With its stress on subconscious, non-rational factors, Hayek's famous theory of the evolution of law is primarily a theory of the evolution of behaviour patterns that could easily be applied not only to human but also to animal populations. It is a theory of the evolution of systems of customs (“customary law”) — a special case of the evolution of behavioural patterns or regularities (“habits”). Non-human species also exhibit such regularities. Jacques Garello, “Hayek's unconventionalism”, Journal des économistes et des études humaines. IX 9, December 1999, suggested correcting this organic drift with the infusion of a natural-law element.


� See Mises on the absurdity of “polylogism”, Human Action, I, iii, “Economics and the revolt against reason”


� In its most general sense, ‘free’ means “without x”, where x stands for a burden, error, defect or contamination, something alien, crippling, restricting, incompatible with a proper purpose. Cf. a shirt free of stains, a dog free of fleas, an iron bar free of rust. It is proper to say that a human being is free of cancer cells, disease, hatred, sin, slavery or oppression; but only in sarcastic speech would we say that he is free of blood cells, health, love, virtue, freedom. Because of the purposive and self-conscious nature of persons, “Persons ought to be free from x” is an a priori truth, if x stands for an impulse, drive, lust or desire that, if it were followed, would tend to destroy or to diminish his personhood or any quality that defines his being a person or makes him more of a person than he would otherwise be. Note that because of the specific nature of persons and the variety of causes of obligation, a person's having obligations is not necessarily indicative of his not being a free person, even when it means that he is not free to do certain things.


� The Latin ‘exsistere’ means to appear, to become manifest. It applies as well to what becomes manifest to a person via his animal senses (or their technological enhancements) as to what becomes manifest to his intellect or understanding. The senses reveal the existence of something (in the modern “empiricist” sense of ‘existence’). Intelligence reveals the reality of something. For many things we have sense data and understanding, but for some things we have only data and no understanding, and for still other only understanding and no sense data. Often we understand what we see; occasionally, we have no understanding of what we see; and sometimes, we understand what we cannot see (e.g. the truth of a mathematical proposition, of Saint Anselm's proposition that there is and must be something greater than which cannot be thought). For many mathematical problems, we do not know whether they have a solution or not. For some problems, however, we know that they must have a solution, even though no solution is (or may ever be) known. 


� For a more detailed discussion, see my Het fundamenteel rechtsbeginsel [The fundamental principle of law], Antwerpen 1983 (re-issued 2008) and “Argumentation Ethics and the Philosophy of Freedom,” Libertarian Papers 1, 19 (2009).


� See my “Concepts of Order”, in H. Bouillon & H. Kliemt (eds), Ordered Anarchy, Jasay and His Surroundings, Aldershot, Hampshire, 2007, p.59-92; and De Utopie van de mensenrechten [The utopianism of human rights], Antwerpen, 2012, chapter 1.


� Hans Crombag & Frank van Dun, De Utopische Verleiding [The utopian temptation], Amsterdam, 1997 (re-issued 2012)


� From the praxeological insight that “scarcity” relates only to means of action and the fact that, with the possible exception of a few parts of the human body, no natural object or resource is a means of action until a person discovers a use for it and starts using it purposefully, it follows that all scarce means of action enter the world as belonging to one or other person. Cf. Het fundamenteel rechtsbeginsel, op.cit. 


� In “The confusion of language in political thought” (in his New Studies in Philosophy, Politics, Economics and the History of Ideas, London, 1978), Hayek distinguished goal-directed teleocratic systems (“enterprise associations” as M. Oakeshott called them) from nomocratic systems, which are governed according to general rules. 


� The ambiguity of references to persons was the theme of Ernest Kantorowicz's masterful The King's Two Bodies, A study in Medieval Political Theology (1957), but the distinction between “corporeal” (natural) and “organological” (artificial) identities applies to all people occupying social positions, not just kings, whether or not it is presented in theological garb.


� See above, section “� REF _Ref385339823 \h ��Argumentation and the natural law of the world�”, page � PAGEREF _Ref385339823 \h ��19�


� The market (as understood by theoretical economists) is the economic aspect relating to exchanges of goods and services of a general convivial order. Interestingly, Hayek suggested the term ‘catallactic’ (Greek καταλλάσσω, to reconcile, to make friends) to refer to the order of markets. The term conveys approximately the same meanings as ‘convivial’ (Latin convivere, to live or be together in friendship).


� There are no entries for Christianity or its great philosophers of law in the indexes to Leoni's academic writings on law. In chapter 9 of his last book, The Fatal Conceit (1988), Hayek discussed religion in general but did not acknowledge the unique conception of personal being that Christian theology (following Augustine of Hippo, Anselm of Aosta and Thomas Aquinas) had derived from Biblical and Greek and Hellenistic sources. That conception bridged the gap between the individual and Man and made the rational ethical critique of morality (customs, mores) possible. 


� As Frédéric Basiat famously put it, “The State is the illusion that everybody can live at the expense of everybody else.” The unacknowledged cost is the protracted accumulation of public debt until it is wiped out in violent episodes of “sovereign default” (accompanied by massive confiscation and tyranny in war, revolution or other manifestations of social chaos).


� See L219-234 and L235-248 for Leoni's critique of political representation.


� The modern substitute for a “higher law” is the doctrine of human rights, concocted by an assembly of States in 1948. It provides States with a wide range of laudable goals in terms of which they can rationalise far-reaching intrusions into the life and work of their subjects. T.H. Marshall, one of the most influential theoreticians of the Welfare State, aptly summarised the essence of the doctrine when he wrote, “Individual rights must be subordinated to national plans.” (Citizenship and Social Class, 1950, p.59) In short, politics trumps rights.


� A civis is, in the original meaning of the word, a comrade-in-arms; a civitas (like the polis of Ancient Greece) a fort, fortress, fortified camp. The modern, non-militaristic connotations came to dominate only in the sixteenth century, when the critics of royal absolutism began to stress the division between commanders (Rulers) and subordinates (The People). Of course, The People is a fictional thing, a personification of a social position. It has little to do with people. Still, it became the source for the whole mythology of modern so-called “political philosophy”, of people being free when The People rules them, etc.


� Having been accorded “legal personality” sui generis, a no-liability or limited-liability corporation legally does not own itself. No natural persons are its owners in the common natural-law sense of ‘owner’ (one who has the ultimate decision-making power and is personally liable for what he does with his property). Citizens or shareholders with voting rights, government ministers or managers do not qualify as owners under the natural law: they are themselves artificial persons defined by the statutes of the corporation. From a natural-law point of view corporations are tools or means of action. As such, they cannot have rights (iura), least of all the right of self-ownership. See my “Personal freedoms, corporate liberties”, Philosophical Notes n°76, Libertarian Alliance, London, 2006


� More than a century ago, Woodrow Wilson could confidently assert that the aim of a university education was “to make a son as different from his father as possible” (“The Meaning of a Liberal Education”, 9 January 1909, in The Papers of Woodrow Wilson)), and “We want one class of persons to have a liberal education, and we want another class of persons, a very much larger class, of necessity, in every society, to forego the privileges of a liberal education and fit themselves to perform specific difficult manual tasks” (“The University's Part in Political Life”, 13 March 1909, op.cit.). Compulsory public schooling was directed not only against the traditional role of the clergy in formal education but also against the newer forms of independent education provided by associations of craftsmen and workers. 


� The Policy State is the Police State (État de police), its armed police hidden behind a bureaucratic screen.


� Duveyrier, quoted in J.H. Billington, Fire in the Minds of Men (1980), p.152 in 7th printing. (2007)


� Carlo Lottieri, “Introduction”, (L25)


� Forced cooperation pays, if not in the immediate short run then certainly over longer runs, because “preferences” are not fixed once and for all times. People soon learn to prefer what pays, whether it pays on a free market or because the distribution of incentives or disincentives is rigged by a central coercive authority. If “subjective value” is the standard of valuation and if something like the Stockholm syndrome is real then, for those who are afflicted with that syndrome, the subjectivist argument for the free market is simply presently irrelevant nostalgia for a time that never was.


� See my “Economics and the limits of value-free science”, Reason Papers, XI, Spring 1986. 
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