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,QWURGXFWLRQ

:KDW�IROORZV�LV�D�FULWLFDO�FRPPHQW�RQ�VRPH�RI�WKH�DUJXPHQWV�RQ�LQWHOOHFWXDO�SURSHUW\�DQG
EODFNPDLO�SUHVHQWHG�UHVSHFWLYHO\�E\�1��6WHSKDQ�.LQVHOOD�DQG�:DOWHU�%ORFN�LQ�WKHLU�FRQWULEX�

WLRQV� WR�D� UHFHQW�6\PSRVLXP�RQ�$SSOLFDWLRQV�RI�/LEHUWDULDQ�/HJDO�7KHRU\���:KLOH� ,� DP� LQ
EURDG�DJUHHPHQW�ZLWK�PRVW�RI�ZKDW�WKH\�VD\��WKHUH�DUH�VRPH�WKLQJV�RQ�ZKLFK�,�FDQQRW�FRQ�
FXU��+RZHYHU��P\�UHDVRQ�IRU�ZULWLQJ�WKLV�FRPPHQW�LV�QRW�WR�H[SUHVV�P\�GLVDJUHHPHQW�RQ�D
IHZ�VSHFLILF�LVVXHV��$IWHU�DOO��HWFKLQJ�LQ�WKH�ILQH�SRLQWV�RI�OLEHUWDULDQ�MXULVSUXGHQFH�RQ�EODFN�
PDLO�RU�LQWHOOHFWXDO�SURSHUW\�LV�KDUGO\�D�SUHVVLQJ�QHHG��5DWKHU��P\�UHDVRQ�LV�WKDW�,�EHOLHYH�P\
GLVDJUHHPHQW�RQ� WKRVH� VPDOO�PDWWHUV� FULWLFDOO\� LQYROYHV� WKH�YHU\�EDVLV�RQ�ZKLFK�%ORFN� DQG
.LQVHOOD� FKRVH� WR� HUHFW� WKHLU� OHJDO� DUJXPHQWV�� ,� DP� UHIHUULQJ� WR� WKHLU� XVH� RI� WKH� VR�FDOOHG

5RWKEDUGLDQ�QRQ�DJJUHVVLRQ�UXOH�DV� WKH� IRXQGDWLRQ�RU�D[LRP�IRU� OLEHUWDULDQ� MXULVSUXGHQFH��

7KH�SXUSRVH�RI�P\�FRPPHQWV� LV� WR�H[SODLQ�ZK\� ,� WKLQN� WKDW� ¶D[LRP·� LV� LQDGHTXDWH� IURP�D
OLEHUWDULDQ� SRLQW� RI� YLHZ�� $FFRUGLQJO\�� ,� VKDOO� QRW� GLVFXVV� LQWHOOHFWXDO� SURSHUW\� ULJKWV� RU
EODFNPDLO� DV� VXFK�� EXW� FRQFHQWUDWH� RQ� WKRVH� DUJXPHQWV� RI� .LQVHOOD� DQG� %ORFN� WKDW� PRVW
FOHDUO\�UHYHDO�WKH�ZHDNQHVVHV�RI�WKHLU�OHJDO�V\VWHP��DV�,�XQGHUVWDQG�LW�

$IWHU�VRPH�IXUWKHU�LQWURGXFWRU\�UHPDUNV�,�VKDOO�ILUVW�DVVHVV�.LQVHOOD·V�DUJXPHQWV�DJDLQVW�WKH
OHJLWLPDF\�RI�WUDGHPDUN�SURWHFWLRQ��,�VKDOO�DUJXH�WKDW�� LI�SUHVVHG�WR�WKHLU� ORJLFDO�FRQFOXVLRQ�
WKH\�ZRXOG�PDNH�WKH�YHU\�LGHD�RI�D�FRQWUDFWXDO�RUGHU�DQG�WKHUHIRUH�RI�D�IUHH�PDUNHW�LQFRKHU�
HQW��,�VKDOO�WKHQ�WXUQ�WR�D�FULWLFDO�DSSUDLVDO�RI�%ORFN·V�DUJXPHQWV�FRQFHUQLQJ�OLEHO�DQG�ODERXU
FRQWUDFWV�� ,W� LV� P\� FRQWHQWLRQ� WKDW� WKH\� OHDG� WR� UHVXOWV� WKDW� DUH� LQFRPSDWLEOH� ZLWK� WKH� UH�
TXLUHPHQWV�RI�IUHHGRP�DQG�MXVWLFH�WKDW�GHILQH�WKH�OLEHUWDULDQ�SHUVSHFWLYH�RQ�KXPDQ�UHODWLRQV�
/LNH�.LQVHOOD·V�H[SRVLWLRQ��%ORFN·V�GLVFXVVLRQ�UHYHDOV�DQ�XQSDODWDEOH� OHJDO� IRUPDOLVP��RU� OH�
JDOLVP���+LV� WUHDWPHQW�RI� OLEHO� DEVWUDFWV� IURP�TXHVWLRQV�RI�SHUVRQDO� UHVSRQVLELOLW\� LQ� VLWXD�

������������������������������������������������
�  N. Stephan Kinsella, “Against Intellectual Property”, The Journal of Libertarian Studies (Volume 15,

Number 2, Spring 2001), pp. 1-53; Walter Block, “Toward a Libertarian Theory of Blackmail’, in the same
issue, pp. 55-88. Unless otherwise noted, all references to Kinsella or Block are to these articles.

� See M.N. Rothbard, For a New Liberty (Macmillan, New York, 1978), p.23: “The libertarian creed rests
upon one central axiom: that no man or group of men may aggress against the person or property of anyone
else. This may be called the ‘nonaggression axiom’.  ‘Aggression’ is defined as the initiation of the use or
threat of violence against the person or property of anyone else. Aggression is therefore synonymous with
invasion.”
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WLRQV� LQYROYLQJ� FRPSOH[� ¶VRFLDO� FDXVDWLRQ·��� +LV� WUHDWPHQW� RI� ODERXU� FRQWUDFWV� OLNHZLVH� DE�
VWUDFWV� IURP�WKH�UHDO�ZRUOG�VLWXDWLRQV� LQ�ZKLFK�DORQH�FRQWUDFWV�PDNH�VHQVH�� ,W� VHHPV� WR� OH�
JLWLPLVH�RQO\� D�ZRUOG� LQ�ZKLFK� HYHU\�SRVVLEOH� FRQWLQJHQF\� PXVW� EH� FRYHUHG� E\� DQ� H[SOLFLW
FRQWUDFWXDO�VWLSXODWLRQ��:KLOH�VXFK�D�ZRUOG�LV�SHUKDSV�D�ODZ\HU·V�SDUDGLVH�� LW� LV�DUJXDEO\�QRW
WKH�VRUW�RI�SODFH�WKDW�D� OLEHUWDULDQ�ZRXOG�FKHULVK��0RUHRYHU�� LW� LV�XQFOHDU�ZKHWKHU�LW� LV�HYHQ
FRQFHLYDEOH�DV�D�SODFH�ZKHUH�UHDO�KXPDQ�EHLQJV�FDQ�OLYH�

,Q�WKH�ILQDO�VHFWLRQ�,�VKDOO�HQGHDYRXU� WR�VKRZ�EULHIO\�ZKHUH� WKH�VR�FDOOHG�QRQ�DJJUHVVLRQ
D[LRP�ILWV� LQWR�D� OLEHUWDULDQ�SKLORVRSK\�RI� ODZ�� ,�EHOLHYH� WKDW� DQ�DSSUHFLDWLRQ�RI� LWV�SURSHU
SODFH�ZLOO�KHOS�XV�WR�DYRLG�WKH�PLVWDNHV�RI�WKH�OLEHUWDULDQ�OHJDOLVP�RI�RXU�WZR�DXWKRUV�

1R�QRQ�DJJUHVVLRQ�D[LRP

1RQ�DJJUHVVLRQ�LV�RI�FRXUVH�DQ�LPSRUWDQW�DQG�YDOLG�UXOH�RI�OLEHUWDULDQ�MXULVSUXGHQFH��,�DP
QRW�JRLQJ�WR�GLVSXWH�WKDW��+RZHYHU��LQ�P\�YLHZ�LW�LV�RQO\�VR�E\�LPSOLFDWLRQ��QRW�EHFDXVH�LW�LV
WKH� GHILQLQJ� D[LRP� IURP� ZKLFK� HYHU\WKLQJ� HOVH� LV� VXSSRVHG� WR� IROORZ�� %HFDXVH� WKH� QRQ�
DJJUHVVLRQ�UXOH�LV�DQ�LPSRUWDQW�LPSOLFDWLRQ�RI�P\�SKLORVRSK\�RI�ODZ��WKHUH�LV�D�ZKROH�UDQJH
RI�LVVXHV�ZLWK�UHVSHFW�WR�ZKLFK�,�UHDFK�WKH�VDPH�FRQFOXVLRQV�DV�WKRVH�IRU�ZKRP�LW�LV�WKH�D[�
LRP� RI� OLEHUWDULDQ� OHJDO� WKHRU\�� 2Q� WKH� RWKHU� KDQG�� EHFDXVH� LW� LV� RQO\� DQ� LPSOLFDWLRQ�� LWV
PHDQLQJ�DQG�VLJQLILFDQFH�DUH�WR�EH�GHWHUPLQHG�ZLWKLQ�WKH�FRQWH[W�RI�WKH�V\VWHP�RI�ZKLFK�LW�LV
D�SDUW�

,�KDYH�� WKHQ��QR�SUREOHP�ZLWK� WKH� WKHVLV� WKDW� LQ�D� OLEHUWDULDQ� OHJDO�RUGHU�QR� LQGLYLGXDO�RU
JURXS³OHDVW�RI�DOO�WKRVH�ZKR�DUH�HQJDJHG� LQ�WKH�DGPLQLVWUDWLRQ�RI� MXVWLFH³VKRXOG�DJJUHVV
DJDLQVW�DQ\�SHUVRQ�RU�DQ\�SHUVRQ·V�SURSHUW\��$JJUHVVLRQ��LQ�WKH�OLEHUWDULDQ�VHQVH�RI�WKH�ZRUG�
LV�WKH�SK\VLFDO�LQYDVLRQ�RI�DQRWKHU�SHUVRQ·V�GRPDLQ�ZLWKRXW�WKDW�SHUVRQ·V�FRQVHQW�DQG�ZLWK�
RXW� ODZIXO� MXVWLILFDWLRQ��$V�VXFK��DJJUHVVLRQ� LV�XQODZIXO�DQG�VKRXOG�WKHUHIRUH�EH� LOOHJDO� LQ�D
OLEHUWDULDQ�OHJDO�RUGHU��EHFDXVH�VXFK�DQ�RUGHU�LV�LQWHQGHG�WR�EH�DV�WUXH�WR�ODZ�DV�LV�KXPDQO\
SRVVLEOH���1RU�GR�,�KDYH�D�SUREOHP�ZLWK�WKH�WKHVLV� WKDW�YLROHQW�ERUGHU�FURVVLQJV�DUH� ODZIXO
DQG�WKHUHIRUH�OHJDOO\�SHUPLVVLEOH�LI�DQG�RQO\�LI�WKH\�DUH�FRPPLWWHG�LQ�VHOI�GHIHQFH��WR�EULQJ�D
FULPLQDO�WR�MXVWLFH��RU�WR�H[DFW�UHVWLWXWLRQ�RU�FRPSHQVDWLRQ�IRU�DQ�XQODZIXOO\�LQIOLFWHG�KDUP�
7KH\�DUH�SHUPLVVLEOH�WR�WKH�H[WHQW�WKDW�WKH\�DUH�WKHPVHOYHV�FRPSDWLEOH�ZLWK�WKH�UHTXLUHPHQWV
RI�MXVWLFH�

0\�GLIIHUHQFHV�ZLWK�.LQVHOOD�DQG�%ORFN� VWHP� IURP� WKH� IDFW� WKDW� LW�GRHV�QRW� IROORZ� IURP
HLWKHU�RI�WKHVH�WKHVHV�RU�IURP�WKHLU�FRQMXQFWLRQ�WKDW�GHIHQVLYH�XVH�RI�IRUFH�LV�MXVWLILHG�RU�ODZ�
IXO�RQO\�LQ�UHVSRQVH�WR�DJJUHVVLYH�YLROHQW�LQYDVLRQV�RI�SHUVRQV�RU�SURSHUW\��,W�GRHV�QRW�IRO�
ORZ� WKDW� RQO\� DJJUHVVLRQ� DJDLQVW� DQRWKHU�SHUVRQ�RU�KLV�SURSHUW\� LV� XQODZIXO��7KHUH� PD\� EH
XQODZIXO�DFWV�WKDW�DUH�QRW�LQYDVLRQV�RI�D�SHUVRQ·V�¶SK\VLFDO�GRPDLQ·��\HW�MXVWLI\�WKH�GHIHQVLYH

XVH�RI�IRUFH�WR�SUHYHQW��VWRS�RU�H[DFW�FRPSHQVDWLRQ�IRU�VXFK�DFWV��

2QH�PD\��WR�EH�VXUH��SRVLW�¶QRQ�DJJUHVVLRQ·�DV�WKH�D[LRP�RI�D�OLEHUWDULDQ�OHJDO�FRGH��+RZ�
HYHU��RQH�FDQ�KDUGO\�PDLQWDLQ�ZLWKRXW�IXUWKHU�DUJXPHQWDWLRQ�WKDW�QR�OHJDO�FRGH�FDQ�EH�OLEHU�

������������������������������������������������
� I use quotes around ‘social causation’ because I am well aware that this is a very complex and tricky

concept and because I do not intend to burden this comment with an investigation of that concept. I am
claiming only that there is such a thing as one person causing another to do something without actually
forcing him to do it and without having him agree to a contractual obligation to do it.

� Alternatively, one may broaden the concept of aggression to include acts that are non-invasive in the
‘physical’ sense of the word—thus changing the very meaning of the non-aggression axiom. However, I shall
continue to use the word ‘aggression’ in the traditional sense of a physically invasive, non-defensive use of
force (violence) against another person or his property.
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WDULDQ�LI�LW�GRHV�QRW�VWDUW�IURP�WKDW�SURSRVLWLRQ��$W�DQ\�UDWH��,�KDYH�QRW�\HW�VHHQ�D�FRQYLQFLQJ
SURRI�WKDW�RQO\�WKDW�¶D[LRP·�\LHOGV�D�FRKHUHQW�FRQFHSWLRQ�RI�MXVWLFH��%HVLGHV��,�KDYH�P\�UHD�
VRQV³QRW�MXVW�KXQFKHV³IRU�EHOLHYLQJ�WKDW�ZH�VKDOO�QHYHU�JHW�VXFK�D�SURRI��7KHUH�LV�QR�LQ�
FRQVLVWHQF\� LQ�KROGLQJ� WKDW� IRUFH�PD\�EH�XVHG� ODZIXOO\� LQ�GHIHQFH�DJDLQVW�XQODZIXO� DFWLRQV
WKDW�DUH�QRW�SK\VLFDO�LQYDVLRQV�RI�SHUVRQ�RU�SURSHUW\��<HW�%ORFN�DQG�.LQVHOOD�SURFHHG�ZLWK
WKHLU� DUJXPHQWV� RQ� WKH� VXSSRVLWLRQ� WKDW� WKH� ODWWHU� W\SH� RI� DFWLRQV� DUH� QRW� XQODZIXO� EHFDXVH
WKH\�DUH�QRW�DJJUHVVLRQV��$FFRUGLQJO\��WKH\�DOVR�VXSSRVH�WKDW�WKH�XVH�RI�IRUFH� LQ�UHWDOLDWLRQ
DJDLQVW�VXFK�DFWLRQV�PXVW�LWVHOI�EH�DQ�DJJUHVVLRQ��,W�PXVW�WKHUHIRUH�EH�XQODZIXO��,Q�WKHLU�V\V�
WHP�RI� WKRXJKW�� WKH�GLFKRWRP\�RI� DJJUHVVLRQ�RQ� WKH�RQH�KDQG�DQG�QRQ�DJJUHVVLRQ�RQ� WKH
RWKHU�FRLQFLGHV�ZLWK�WKH�ORJLFDO�RSSRVLWLRQ�EHWZHHQ�XQODZIXO�DQG�ODZIXO�DFWV�

7KH�OLEHUWDULDQ�QRWLRQ�RI�DJJUHVVLRQ� LV�D�EURDG�RQH��,W�GRHV�QRW�KDYH�DQ\�FRQQRWDWLRQ�RI
PDOLFLRXV� LQWHQW�RU�HYHQ�FRQVFLRXV�DFWLRQ��(YHQ�DQ�XQLQWHQWLRQDO��DFFLGHQWDO�SK\VLFDO� LQYD�
VLRQ�RI�DQRWKHU·V�SURSHUW\�PD\�FRXQW�DV�DJJUHVVLRQ��,I�P\�GRJ�VWUD\V�IURP�P\�\DUG�DQG�NLOOV
RQH�RI�\RXU�FKLFNHQV��WKH�QRQ�DJJUHVVLRQ�UXOH�VWLOO�ZRXOG�DSSO\��6RPHWKLQJ�WKDW�EHORQJV�WR
PH�KDV�SK\VLFDOO\� LQYDGHG�\RXU�GRPDLQ�ZLWKRXW�\RXU�FRQVHQW� DQG�ZLWKRXW� ODZIXO� MXVWLILFD�
WLRQ���7KDW�LQYDVLRQ�ZDV�XQODZIXO��,�DP�UHVSRQVLEOH�DQG�OLDEOH�IRU�LW��HYHQ�LI�,�QHLWKHU�IRUHVDZ
QRU� LQWHQGHG� QRU� LQ� DQ\� ZD\� SURPRWHG� DQ\� LQYDVLRQ� RI� \RXU� SURSHUW\�� <RX� DUH� HQWLWOHG
HYHQWXDOO\�WR�XVH�IRUFH��LI�WKDW�VKRXOG�EH�QHFHVVDU\��WR�JHW�WKH�FRPSHQVDWLRQ�WKDW�ZLOO�XQGR�DV
PXFK�DV�SRVVLEOH�WKH�KDUP�\RX�VXIIHUHG�IURP�P\�XQODZIXO�ERUGHU�FURVVLQJ�

1R�WUDGHPDUNV"

(YHQ�ZLWK�WKH�EURDG�OLEHUWDULDQ�QRWLRQ�RI�DJJUHVVLRQ�ZH�GR�QRW�KDYH�D�ORJLFDO�ZDUUDQW�IRU
VD\LQJ� WKDW� QRWKLQJ� EXW� SK\VLFDO� LQYDVLRQ� FDQ� EH� XQODZIXO�� .LQVHOOD·V� SDSHU� RQ� LQWHOOHFWXDO
SURSHUW\�ULJKWV�SURYLGHV�D�JRRG�SODWIRUP�IRU�D�GLVFXVVLRQ�RI�WKDW�SRLQW��PRVW�FOHDUO\�VR�DW�WKH
YHU\�HQG�ZKHUH�KH�PDNHV� WKH�FODLP�WKDW� ¶WUDGHPDUN� ODZ�VKRXOG�JLYH�FRQVXPHUV��QRW� WUDGH�

PDUN�XVHUV�� WKH�ULJKW� WR�VXH�WUDGHPDUN�SLUDWHV·���.LQVHOOD·V�DUJXPHQW³ZLWK� LWV� UHIHUHQFH� WR
WZR�ILFWLRQDO�KDPEXUJHU�FKDLQV��5RWKEDUG%XUJHU�YHUVXV�/DFKPDQQ%XUJHU�³KDV�DOO� WKH�DS�

������������������������������������������������
� Since this is not a treatise on libertarian law, there is no need to qualify this statement here. However, if

it were asserted in the manner of libertarian legalism, it could be taken as a starting point for serious criti-
cism of that position. I am sitting in my garden, enjoying a cigar. A few particles of smoke drift over the
hedge into your garden. Is that an invasion of your property? Is it an invasion only if the particles reach your
nose or eyes? On a too literal (legalistic) interpretation of ‘border-crossing’, it would be an ‘invasion’ in any
case. M.N. Rothbard, however, wisely cut short such an interpretation by insisting that ‘property’ is a
praxeological, not a physicalist concept. Consequently, one’s property is only in ‘means of action’, not in
things as such. Thus, the ‘borders’ to be crossed by an invasive action are those that define what Rothbard
called ‘the technological unit’, the size of which ‘depends on the type of good or resource… and must be
determined by judges, juries, or arbitrators who are expert in the particular resource or industry’. See M.N.
Rothbard, “Law, Property Rights, and Air Pollution” (Cato Journal, Volume II, 1, 1982), p.55-100, especially
p.84. That ‘technological unit’ is something objective within the world of human action. It is not, however, a
spatially delimited solid sphere with a single border that marks the point where every physical process what-
soever (electromagnetic, sound or shock waves, smoke, dust or water particles, bullets, cars, dogs or peo-
ple, and so on) turns into an invasion. One type of invasion of some physical space may not be an invasion
of the relevant technological unit, whereas as another type of invasion of that space may well be an interfer-
ence with the unit. In any case, the distinction between property as a technological unit and some absolute
spatial boundary leaves us with a question: Could there be an interference with the technological unit with-
out there being an invasion of some physically delimited space? If that is the case, the non-aggression rule
cannot play the role Block and Kinsella reserve for it. Amazingly—both authors are generally more than
merely sympathetic to Rothbard—neither one refers to Rothbard’s seminal exercise in applied libertarian
legal theory.

� Kinsella, p.44.
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SHDUDQFHV�RI�DQ� LQVLGHU·V� MRNH�IRU�$XVWULDQ�HFRQRPLVWV��7KDW� LV�D�ELW�GLVFRQFHUWLQJ��$UH�ZH
VXSSRVHG� WR� NQRZ� ZKLFK� ¶IDLOLQJ·� /DFKPDQQLDQ� LV� PLVUHSUHVHQWLQJ� KLPVHOI� DV� D� 5RWKEDU�

GLDQ"��3HUKDSV�WKH�DUJXPHQW�ZDV�LQWHQGHG�WR�EH�QR�PRUH�WKDQ�DQ�LQVLGHU·V�MRNH��1HYHUWKH�
OHVV��DQ�RXWVLGHU�OLNH�PH�VKRXOG�EH�IRUJLYHQ�IRU�FRQVLGHULQJ�LW�DV�DQ�DUJXPHQW�RQ�WUDGHPDUN
ODZ��$IWHU�DOO��LW�XVHV�WKH�VDPH�VWUDWHJ\�DV�.LQVHOOD·V�RWKHU�DUJXPHQWV�WR�GLVSRVH�RI�WKH�LGHD
WKDW�WKH�KROGHU�RI�WKH�WUDGHPDUN��5�%XUJHUV�� LV�XQODZIXOO\�KDUPHG�E\�WKH�WUDGHPDUN�SLUDF\
FRPPLWWHG�E\�/�%XUJHUV�

¶,W�LV�GLIILFXOW�WR�VHH·��.LQVHOOD�ZULWHV��¶KRZ�WKLV�DFW�RI�IUDXG��SHUSHWUDWHG�E\�WKH�/DFKPDQQLDQ�RQ
>WKH�FRQVXPHU@��YLRODWHV�5RWKEDUG·V� ULJKWV��7KH�/DFKPDQQLDQ·V� DFWLRQV�GR�QRW�SK\VLFDOO\� LQYDGH
5RWKEDUG·V�SURSHUW\��+H�GRHV�QRW� HYHQ� FRQYLQFH�RWKHUV� WR�GR� WKLV�� DW� PRVW�KH� PD\� EH� VDLG� WR
FRQYLQFH�WKLUG�SDUWLHV�WR�WDNH�DQ�DFWLRQ�ZLWKLQ�WKHLU�ULJKWV��QDPHO\�WR�EX\�D�EXUJHU�IURP�>KLP@�LQ�

VWHDG�RI�5RWKEDUG�·�

<HW�LW�LV�DOVR�GLIILFXOW�WR�VHH�KRZ�WKH�FRQVXPHU·V�ULJKWV�FRXOG�EH�YLRODWHG�E\�WUDGHPDUN�SL�
UDF\�LI�WKHUH�ZDV�QR�YLRODWLRQ�RI�WKH�WUDGHPDUN�KROGHU·V�ULJKW��7KH�FRQVXPHU�LV�VXSSRVHG�WR
EH�GHIUDXGHG�EHFDXVH�WKH�/�%XUJHU�FKDLQ�PLVUHSUHVHQWHG� LWVHOI� WR�WKH�FRQVXPHU��7KH� ODWWHU

WKHUHIRUH�VKRXOG�KDYH�D�ULJKW�WR�VXH�WKH�/�%XUJHU�FKDLQ�IRU�¶IUDXG�DQG�EUHDFK�RI�FRQWUDFW·��

7KLV�LV�D�VWUDQJH�FRQFOXVLRQ��IRU�LW� LV�QRW�DW�DOO�FOHDU�ZKDW�FRQWUDFW�ZDV�EUHDFKHG��7KH�FRQ�
VXPHU�SUHVXPDEO\�JRW�ZKDW�KH�SDLG�IRU³D�EXUJHU��,I�/�%XUJHU�DFWHG�ZLWKLQ� LWV� OHJDO�ULJKWV
XQGHU�WKH�.LQVHOOD�&RGH�LQ�XVLQJ�WKH�5�%XUJHU�WUDGHPDUN��WKH�FRQVXPHU�VKRXOG�NQRZ�WKDW�D

WUDGHPDUN�FDUULHV�QR� OHJDOO\� UHOHYDQW� LQIRUPDWLRQ����.LQVHOOD·V� DUJXPHQW� WKDW� WKH� FRQVXPHU
WKRXJKW� KH� ZDV� EX\LQJ� DQ� 5�%XUJHU�� EXW� LQVWHDG� JRW� D� FUXPP\� /�%XUJHU� LV� VLPSO\� LUUHOH�

YDQW����7KH�FRQVXPHU·V�H[SHFWDWLRQV�ZRXOG�KDYH�EHHQ�HTXDOO\�IUXVWUDWHG�LI�KH�KDG�ERXJKW�DW
5�%XUJHU�ZKHQ��XQEHNQRZQVW�WR�KLP��WKDW�FKDLQ�KDG�KLUHG�DQRWKHU�FKHI�ZLWK�WKH�VDPH�WDVWHV
DV�KLV�FRXQWHUSDUW�DW�/�%XUJHU�RU�KDG�FKDQJHG�LWV�SURGXFWLRQ�SURFHVVHV�RU�VXSSOLHUV��6KRXOG
DQ\�RI�WKHVH�WKLQJV�WRR�FRQVWLWXWH�D�YLRODWLRQ�RI�WKH�FRQVXPHU·V�ULJKWV"

$�ODZ\HU�IRU�/�%XUJHU�ZRXOG�LQ�DQ\�FDVH�DUJXH�WKDW�KLV�FOLHQW�OHJDOO\�KDG�RSHQHG�KLV�UHVWDX�
UDQW�DV�DQ�5�%XUJHU�ORRN�DOLNH��EXW�KDG�QHYHU�IRUFHG�D�FXVWRPHU�WR�FRPH�LQ��$�FXVWRPHU�ZKR
HQWHUV�D�OHJDO�FRPPHUFLDO�HVWDEOLVKPHQW�WDNHV�KLV�FKDQFHV�RQ�ZKDW�LW�VHOOV��&DYHDW�HPSWRU�DQG
DOO�WKDW��0RUHRYHU��ZKLOH�KLV�FOLHQW�KDG�LQGHHG�GUHVVHG�KLV�UHVWDXUDQW�XS�WR�PDNH�LW�ORRN�OLNH
5RWKEDUG·V��KH�KDG�QHYHU�LQ�DQ\�FRQWUDFW�JLYHQ�DQ\�JXDUDQWHH�WKDW�KLV�HVWDEOLVKPHQW�ZDV�SDUW
RI�WKH�5�%XUJHU�FKDLQ��6R�ZKDW�FRQWUDFW�GLG�/�%XUJHU�EUHDFK"�$�IDQFLHU�ODZ\HU�ZRXOG�KDYH

������������������������������������������������
� An author who claims to be a Rothbardian (or a Marxist or a Thomist) may be mistaken or he may wil-

fully lie about the logical relations of his work to that of ‘the master’. Surely, however, such an author is not in
the same category as one that falsely claims to be Rothbard or Marx or Saint Thomas, or as one that falsely
insinuates that the relevant ‘master’ authorised or approved his work. The issue between LachmannBurger
and RothbardBurger is at best analogous only to the latter type of misrepresentation. Is Kinsella suggesting
that some Lachmannian economist is guilty of that?

� Kinsella, p.44.
� Ibid.
�� In a paper on Contract Theory, Kinsella writes that ‘detrimental reliance’ cannot be a ground for con-

tract enforcement. The reason is the circularity involved in saying that enforcement depends on reasonable
reliance on a promise, when reliance on a promise must consider the enforceability of the contract to be
reasonable. N.S. Kinsella, “A Theory of Contracts: Binding Promises, Title Transfer, and Inalienability” (to be
published in the Journal of Libertarian Studies). Whether that argument is good or bad, it certainly implies
that the buyers of hamburgers should not rely on trademarks until they have made sure that the legal code
will in fact ‘enforce’ the expectations they have formed on the basis of such marks.

�� What about the buyer of a book by A that is in fact a copy of a book by B? Should we say that copyright
law should give consumers, not the holder of the copyright, the right to sue the copyist? Did the copyist
commit breach of contract because the buyer expected to get an original work?
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DGGHG�WKDW��HYHQ�LI�VXFK�D�JXDUDQWHH�KDG�EHHQ�JLYHQ��LW�ZRXOG�KDYH�QR�PRUH�VWDQGLQJ�XQGHU
WKH� OHJDO�FRGH�WKDQ�WKH�WUDGHPDUN� LWVHOI��,QGHHG�� LI� WKH� WUDGHPDUN� LV�QR�JXDUDQWHH�DV� WR� WKH
LGHQWLW\�RI�D�SDUW\�LQ�DQ�H[FKDQJH��ZK\�VKRXOG�DQ\WKLQJ�HOVH"

,V� WKHUH�D� IXQGDPHQWDO�REMHFWLRQ� WR� UHJDUGLQJ�D� WUDGHPDUN�DV�VLPLODU� WR�D�SHUVRQ·V� VLJQD�
WXUH��KLV�SHUVRQDO�PDUN�IRU�SXUSRVHV�RI�WUDGH�DQG�RWKHU�IRUPV�RI�FRPPXQLFDWLRQ"�,�FDQQRW
VHH�RQH��(YHQ�LI�WKHUH�ZHUH�D�IXQGDPHQWDO�GLIIHUHQFH��LW�ZRXOG�VWLOO�EH�WKH�FDVH�WKDW�D�SHUVRQ
WKDW� IRUJHV� DQRWKHU·V� VLJQDWXUH³XVLQJ�KLV�RZQ� LQN��SHQ� DQG�SDSHU³LV�QRW�E\� WKDW� DFW� DORQH
LQYDGLQJ�DQRWKHU·V�ULJKWV��1RQHWKHOHVV��KLV�IRUJHU\�VKRXOG�EHFRPH�OHJDOO\�UHOHYDQW�DV�VRRQ�DV
KH�VWDUWV�XVLQJ�LW�WR�PLVUHSUHVHQW�KLPVHOI�WR�WKH�ZRUOG�DV�WKH�SHUVRQ�ZKRVH�VLJQDWXUH�KH�KDV
OHDUQHG�WR�IRUJH��+RZHYHU��XQGHU�WKH�.LQVHOOD�&RGH��ZH�VKRXOG�VD\�WKDW�)��WKH�IRUJHU��GRHV
QRW�LQYDGH�DQ\�ULJKW�KHOG�E\�2��WKH�SHUVRQ�WKDW�)�SUHWHQGV�WR�EH���$V�IDU�DV�KLV�UHODWLRQV�ZLWK
2�DUH�FRQFHUQHG��)·V�IRUJHU\� LV�QRW� OHJDOO\�UHOHYDQW��<HW�.LQVHOOD�ZRXOG�ZDQW� WR�VD\� WKDW�)
YLRODWHV� WKH� ULJKWV� RI� WKRVH� ZLWK� ZKRP� KH� HQWHUV� LQWR� FRQWUDFWXDO� UHODWLRQV�� :KDW� ULJKWV"
)RUJLQJ�DQRWKHU·V�VLJQDWXUH� LV�D� OHJDO�EHFDXVH�QRQ�LQYDVLYH�DFWLRQ��6XUHO\�� LI� WKDW� LV�D�GLUHFW
LPSOLFDWLRQ�RI�WKH�.LQVHOOD�&RGH��WKHQ�DQ\RQH�ZKR�LV�VXEMHFW�WR�WKDW�FRGH�PXVW�NQRZ�WKDW�D
VLJQDWXUH�FDUULHV�QR�OHJDOO\�UHOHYDQW�LQIRUPDWLRQ�

)·V�SUHWHQFH�PXVW�KDYH�VWDUWHG�EHIRUH�WKH�RWKHU�SHUVRQV�HQWHUHG�LQWR�DQ\�FRQWUDFWXDO�UHOD�
WLRQ�ZLWK�KLP��,I�)�DFWHG�ZLWKLQ�KLV�ULJKWV�LQ�WKH�SUH�FRQWUDFWXDO�VWDJH�RI�QHJRWLDWLRQ��WKHQ�KH

DOVR�DFWHG�ZLWKLQ�KLV�ULJKWV� LQ�WKH�FRQWUDFWXDO�VWDJH�DQG�WKHUHDIWHU�DV�ZHOO���� ,I� LW� LV� OHJDO� WR
SUHVHQW�RQHVHOI�DV�VRPHRQH�HOVH��WKHQ�IRU�RWKHUV� LW� LV� ¶FDYHDW�HPSWRU·�DOO� WKH�ZD\�GRZQ�WKH
OLQH��7KH\�PDGH�D�FRQWUDFW�ZLWK�)�SUHWHQGLQJ�WR�EH�2��DQG�VR� ORQJ�DV� WKDW�SUHWHQGHU�GRHV

QRW�FRPPLW�EUHDFK�RI�FRQWUDFW��WKH\�KDYH�QR�FDXVH�IRU�FRPSODLQW���

2QFH�ZH� OHDYH�EHKLQG�XV� WKH�SHULOV� RI� ILFWLRQDO�KDPEXUJHU� FKDLQV��ZH� FDQ� VHH� WKDW� .LQ�
VHOOD·V�DWWDFN�RQ�WUDGHPDUN�ODZ�HQGDQJHUV�WKH�YHU\�LGHD�RI�D�IUHH�PDUNHW��7KH�WKUHDW�LW�SRVHV
WR� WKH� PHDQLQJ� DQG� WKH� VLJQLILFDQFH� RI� D� SHUVRQDO� VLJQDWXUH� DOUHDG\� PDGH� WKDW� FOHDU³EXW
WKHUH� LV� PRUH�� 6XSSRVH� 2� LV� WKH� RZQHU� RI� DQ� LQGXVWULDO� ODE� WKDW� SURYLGHV� TXDOLW\� FRQWURO
VHUYLFHV��+LV�TXDOLW\�FRQWURO�ODEHO�LV�SURXGO\�GLVSOD\HG�E\�WKH�SURGXFHUV�RI�JRRGV�WKDW�SDVVHG
2·V�ULJRURXV�WHVWLQJ��+RZHYHU��XQGHU�WKH�.LQVHOOD�&RGH��DQ\ERG\�FDQ�SULQW�VLPLODU�ODEHOV�DQG
VHOO� WKHP� WR�DQ\RQH�ZKR�ZDQWV� WKHP��$IWHU� DOO�� WKHUH� LV�QR� WUDFH�RI� D�SK\VLFDO� LQYDVLRQ�RI
DQ\ERG\·V�SURSHUW\� LQ�XVLQJ� RQH·V� RZQ� SULQWLQJ� HTXLSPHQW� DQG� SDSHU� WR� SURGXFH� DQG� VHOO
SULQWHG�SDWWHUQV��,Q�WKLV�FDVH��VXUHO\��WKH�SHRSOH�ZKR�EX\�WKH�FRXQWHUIHLW�ODEHOV�ZLOO�QRW�FRP�
SODLQ��7KH\�NQRZ�WKH\�DUH�EX\LQJ�PHUH�SLHFHV�RI�SULQWHG�SDSHU��7R�WKHLU�FXVWRPHUV�WKH\�GR
QRW�VHOO�WKH�ODEHOV��EXW�WKHLU�RZQ�SURGXFWV�XQGHU�WKHLU�RZQ�QDPH��7KHLU�FXVWRPHUV�KDYH�QR
FRQWUDFWXDO�UHODWLRQV�ZLWK�WKH�SURGXFHU�RI�WKH�FRXQWHUIHLW�ODEHOV���3HUKDSV�WKH�ODEHOV�GR�PLV�
OHDG�VRPH�FXVWRPHUV��EXW�DJDLQ��FDYHDW�HPSWRU��

������������������������������������������������
�� F, pretending to be O, signs a contract with Kinsella. The latter, just to be on the safe side, asks F to

identify himself and F gleefully shows him his identity papers. As we should expect, they are identical to O’s,
except for the photograph and the fact that F has carefully produced them himself with his own printing
equipment on his own paper. Alternatively, Kinsella asks F to sign a document, stating that he (F) is O and
not someone else. F signs the document willingly—putting O’s signature under it. It is perfectly legal for him
to do so. F is no fool. He knows that signing the document or printing false identity papers is no more a
physical invasion of anybody’s property than signing the original contract. Nor is he breaking any contract,
because there was no contract before he signed. There is no more fraud (from the legal point of view) in the
second instance of misrepresenting himself than there was in the first.

�� Kinsella could easily get out of this conundrum by adding to his code a rule stating that it is illegal to
misrepresent oneself. However, that rule is no implication of the non-aggression axiom. Consequently, he
would have to reconsider everything he wrote on intellectual property rights to check if it still holds in view of
the more complex code. More importantly, as a legal theorist, he would have to make sure that there were
no other rules waiting to pop up. To do that, he would have to withdraw from doing ‘applications of libertarian
legal theory’ and return to the philosophy of law that is the source of that theory.



6

7KHQ�WKHUH�LV�WKH�TXHVWLRQ�RI�PRQH\��DW�DQ\�UDWH�PRQH\�VXEVWLWXWHV�OLNH�EDQN�QRWHV��8QGHU
WKH�.LQVHOOD�&RGH��LW�LV�QRW�LOOHJDO�SHU�VH�WR�FRXQWHUIHLW�PRQH\�VXEVWLWXWHV��$IWHU�DOO��WKH\�DUH
RQO\�SLHFHV�RI�SDSHU�ZLWK�D�WUDGHPDUN�RQ�WKHP��7KH�FRXQWHUIHLWHU�LV�RQO\�SURGXFLQJ�VKHHWV�RI
SDSHU�WKDW�PHUHO\�ORRN�DV�LI�WKH\�ZHUH�LVVXHG�E\�D�EDQN³EXW�LQ�GRLQJ�VR�KH�LV�XVLQJ�RQO\�KLV
RZQ�SDSHU�DQG�HTXLSPHQW��1R�SK\VLFDO� LQYDVLRQ�RI�DQ\ERG\·V�SURSHUW\�KHUH��0RUHRYHU�� LQ
XVLQJ�WKH�QRWHV�WR�EX\�WKLQJV��WKH�FRXQWHUIHLWHU�QHHG�QRW�JLYH�DQ\�JXDUDQWHH�FRQFHUQLQJ�WKHLU
JHQXLQHQHVV�RU�DXWKHQWLFLW\��,I�WKH\�DUH�JRRG�LPLWDWLRQV��ZKR�LV�JRLQJ�WR�TXHVWLRQ�WKH�YDOLGLW\
RI�WKH�QRWHV�DQ\ZD\"�$QG�LI�VRPHRQH�UDLVHV�WKH�TXHVWLRQ��WKHUH�LV�QR�GRXEW�WKDW�WKH�FRXQWHU�
IHLWHU�ZLOO�SURGXFH�D�FHUWLILFDWH�RI�DXWKHQWLFLW\³MXVW�DQRWKHU�SLHFH�RI�SDSHU�ZLWK�PDUNV�RQ
LW³LQ�QR� WLPH��)LQDOO\�� LV� WKH�FRXQWHUIHLWHU�QRW�DV� IUHH� WR�H[FKDQJH�KLV�SURSHUW\� IRU�JRRGV
DQG�VHUYLFHV�DV�DQ\�RI�KLV� WUDGLQJ�SDUWQHUV"�6XUHO\� LW� LV� LPPDWHULDO�XQGHU�WKH�.LQVHOOD�&RGH
WKDW�KLV�SURSHUW\�LQFOXGHV�WKLQJV�WKDW�DUH�VWDPSHG�ZLWK�D�JHQXLQH�EDQN·V�WUDGHPDUN�DQG�ORRN
OLNH�D�EDQN�QRWH�DOVR�LQ�RWKHU�UHVSHFWV��2I�FRXUVH��WKH�UHDO�EDQN�PLJKW�UHIXVH�WR�UHFRJQLVH�WKH
QRWHV�DQG�WR�SD\�RXW�VSHFLH�WR�D�SHUVRQ�ZKR�SUHVHQWHG�WKHP�DW�LWV�FRXQWHU��+RZHYHU��HYHQ�LI
WKH�FRXQWHUIHLWHU�ZHUH�NQRZQ��WKH�EDQN�FRXOG�QRW�DFW�DJDLQVW�KLP�IRU�DQ\ERG\�LV�IUHH�WR�XVH
LWV�WUDGHPDUN��1HLWKHU��LW�VHHPV��KDV�DQ\�QRWH�KROGHU�D�OHJDO�JURXQG�IRU�PDNLQJ�D�FDVH�DJDLQVW
WKH�FRXQWHUIHLWHU��+H�VKRXOG�KDYH�NQRZQ�WKDW�DQ\ERG\�OHJDOO\� LV�DW� OLEHUW\�WR�XVH�DQ\ERG\·V
WUDGHPDUN���

&OHDUO\��ZLWK�VLJQDWXUHV��EDQN�QRWHV�DQG�TXDOLW\�ODEHOV³WUDGHPDUNV�DOO³UHQGHUHG�OHJDOO\�LU�
UHOHYDQW��WKH�IUHH�PDUNHW�XQGHU�WKH�.LQVHOOD�&RGH�LV�ERXQG�WR�KROG�PRUH�VXUSULVHV�LQ�VWRUH
WKDQ�HYHQ�WKH�VWDXQFKHVW�OLEHUWDULDQ�LV�ZLOOLQJ�WR�EDUJDLQ�IRU��2I�FRXUVH��LQ�WKH�HQG�LW�PD\�QRW
PDNH�PXFK�RI�GLIIHUHQFH��0DQNLQG� LV�DQ� LQYHQWLYH�VSHFLHV�DQG� LWV�H[SHULHQFH�ZLWK�FLUFXP�
YHQWLQJ� OHJDO� FRGHV� JRHV� EDFN� D� ORQJ� WLPH�� 1HYHUWKHOHVV�� WKH� DEVXUGLWLHV� RI� WKDW� SDUWLFXODU
&RGH�DUH�VR�JODULQJ� WKDW� ,� FDQ�KRSH�RQO\� WKDW� ,�KDYH�SURIRXQGO\�PLVXQGHUVWRRG�.LQVHOOD·V
FDVH�DJDLQVW�SURSHUW\�ULJKWV�LQ�WUDGHPDUNV�

$�FHQWUDO�DUJXPHQW�LQ�.LQVHOOD·V�SDSHU�LV�WKDW�¶D�V\VWHP�RI�SURSHUW\�ULJKWV�LQ�´LGHDO�REMHFWVµ
QHFHVVDULO\�UHTXLUHV�D�YLRODWLRQ�RI�RWKHU�LQGLYLGXDO�SURSHUW\�ULJKWV��H�J���WR�XVH�RQH·V�RZQ�WDQ�
JLEOH�SURSHUW\�DV�RQH�VHHV�ILW��6XFK�D�V\VWHP�UHTXLUHV�D�QHZ�KRPHVWHDGLQJ�UXOH��ZKLFK�VXE�

YHUWV�WKH�ILUVW�RFFXSLHU�UXOH·����7KH�DUJXPHQW�FHUWDLQO\�DSSOLHV�WR�SDWHQWV��8QGHU�FXUUHQW�OHJ�
LVODWLRQ��D�SDWHQW�KROGHU�PD\�XVH� LQVWLWXWLRQDOLVHG�PHDQV�RI�YLROHQFH�WR�SUHYHQW�RU�VWRS�DQ�
RWKHU�SHUVRQ�IURP�SURGXFLQJ�RU�GRLQJ�DQ\WKLQJ�WKDW�WKH�SDWHQW�OHJDOO\�SURWHFWV��+H�GRHV�QRW
KDYH� WR�SURYH� WKDW� WKH�RWKHU�SHUVRQ�FRPPLWWHG�DQ�XQODZIXO�DFW��QRU� LV� LW� UHOHYDQW� WKDW� WKH
RWKHU�SHUVRQ�FDQ�SURYH�WKDW�KH�GLG�QRW�FRPPLW�DQ�XQODZIXO�DFW��+RZHYHU��ZLWK� UHVSHFW� WR
WUDGHPDUNV��WKH�DUJXPHQW�LV�LUUHOHYDQW��%\�LGHQWLI\LQJ�P\VHOI�,�GR�QRW�VXEYHUW�DQ\ERG\·V�ULJKW
WR�XVH�KLV�SURSHUW\�LQ�DQ\�ODZIXO�ZD\�KH�ZDQWV��1RU�GR�,� LQWHUIHUH�ZLWK�KLV�ULJKW�WR�XVH�KLV
RZQ�SURSHUW\�ODZIXOO\�ZKHQ�,�VWRS�KLP�IURP�SUHWHQGLQJ�WR�EH�PH��7UXH��KH�PD\�EH�XVLQJ�KLV
RZQ�WDQJLEOH�SURSHUW\³SDSHU��SULQWHU�DQG�LQN³WR�PLVUHSUHVHQW�KLPVHOI�DV�EHLQJ�PH��RU�PH
DV�EHLQJ�KLP���EXW�WKDW�LV�LQVXIILFLHQW�JURXQG�IRU�KROGLQJ�WKDW�VXFK�PLVUHSUHVHQWDWLRQ�LV�ODZ�
IXO��,I�WKH�QRQ�DJJUHVVLRQ�D[LRP�FRPPLWV�XV� WR�KROG�WKDW� LW� LV� ODZIXO�� WKDW�RQO\�SURYHV�WKDW
WKH�D[LRP�IDLOV�WR�GLVWLQJXLVK�SURSHUO\�EHWZHHQ�ODZIXO�DQG�XQODZIXO�DFWV�

������������������������������������������������
�� Recently, H.-H. Hoppe, W. Block and J.G. Hülsmann have opened an important discussion on free

fractional-reserve banking, claiming that issuing bank notes that are not fully backed by specie is an unlaw-
ful, fraudulent misrepresentation of money and should therefore be illegal. See their “Against Fiduciary Me-
dia”, in the Quarterly Journal of Austrian Economics (Volume I, 1, 1998), p.19-50. I do not know where Kin-
sella stands on the questions raised in that paper. However, his present discussion seems to imply that if
anybody may duplicate a bank’s trademark ad libitum, then certainly the bank itself may use its own paper
and ink to multiply its notes as much as it wants.

�� Kinsella, p.44, but see especially p.31-33.
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.LQVHOOD�KDV�DQRWKHU�LPSRUWDQW�DUJXPHQW��+H�QRWHV�WKDW�LQWHOOHFWXDO�SURSHUW\�ULJKWV�¶FUHDWH
VFDUFLW\�ZKHUH�QRQH�H[LVWHG�EHIRUH·����$JDLQ�� WKLV�ZRUNV�ZHOO�ZLWK�SDWHQWV�� EXW� LW� GRHV�QRW
KDYH�DQ\�EHDULQJ�RQ�WUDGHPDUNV��:KHQ�,�XVH�PDUNV�RI�LGHQWLILFDWLRQ��VXFK�DV�D�VLJQDWXUH�DQG
D� WUDGHPDUN�� ,�GR�QRW�FUHDWH�DQ�DUWLILFLDO� VFDUFLW\��+RZHYHU�� WKH�FRXQWHUIHLWHU�RU� WUDGHPDUN
SLUDWH�GRHV�FUHDWH�DQ�¶DUWLILFLDO�DEXQGDQFH·³L�H���WKH�LOOXVLRQ�RI�DEXQGDQFH³ZKHUH�QR�VXFK
DEXQGDQFH�H[LVWV�

/HW�PH�VXP�XS��7KH�SUREOHP�ZLWK�.LQVHOOD·V�GLVFXVVLRQ�LV�WKDW�LW�LPSOLHV�WKH�UHGXFWLRQ�RI
WKH� SUD[HRORJLFDO� DQDO\VLV� RI� SXUSRVHIXO� DQG� PHDQLQJIXO� KXPDQ� DFWLRQ� WR� D� EHKDYLRXULVW
DQDO\VLV�RI�PHUH�PRYHPHQWV�DQG�VLJQV��8QGHU�WKH�.LQVHOOD�&RGH��,�GR�QRW�RZQ�P\�VLJQDWXUH
DQG�,�GR�QRW�RZQ�P\�WUDGHPDUN��,�GR�QRW�KDYH�D�OHJDOO\�UHOHYDQW�LGHQWLW\�DQG�FDQQRW�RZQ�DQ\
LGHQWLILFDWLRQ��,�FDQ�RQO\�RZQ�SLHFHV�RI�SDSHU�DQG�WKH�LQN�WKDW�,�KDYH�XVHG�WR�PDNH�PDUNV�RQ
WKHP��,�OHDYH�LW�.LQVHOOD�WR�ZRQGHU�ZKDW�WKDW�LV�VXSSRVHG�WR�LPSO\�DERXW�WKH�VWDWXV�RI�VHOI�
RZQHUVKLS�DQG�WLWOH�WUDQVIHU�

/HJDO�OLEHO"

:DOWHU�%ORFN·V�DQDO\VLV�RI�EODFNPDLO�UHVWV�RQ�WKH�VDPH�LQWHUSUHWDWLRQ�RI�WKH�QRQ�DJJUHVVLRQ
D[LRP�DV�.LQVHOOD·V�WUHDWPHQW�RI�LQWHOOHFWXDO�SURSHUW\��,W�LV�YXOQHUDEOH�WR�D�VLPLODU�FULWLTXH�DV
.LQVHOOD·V��+RZHYHU�� LW�EULQJV�WR� OLJKW�FHUWDLQ�RWKHU�VKRUWFRPLQJV�RI�D� OHJDO� WKHRU\�WKDW�QH�
JOHFWV�WR�WDNH�SUD[HRORJ\�VHULRXVO\�DQG�RSWV�LQVWHDG�IRU�D�EHKDYLRXULVW�DSSURDFK��$FFRUGLQJO\
,� VKDOO� FRPPHQW�RQ� LW�ZLWKRXW� UHIHUHQFH� WR� ZKDW� ,� VDLG� DERXW� .LQVHOOD·V� DQDO\VLV� RI� WUDGH�
PDUNV�

8QGHU�WKH�OLEHUWDULDQ�OHJDO�FRGH��ZULWHV�%ORFN�

¶SHRSOH�ZRXOG�EH�IUHH�WR�GR�ZKDWHYHU�WKH\�ZLVKHG��ZLWKRXW�OLPLWV��H[FHSW�WKDW�WKH\�ZRXOG�KDYH�WR
UHVSHFW�HYHU\RQH�HOVH·V�ULJKW�WR�GR�WKH�VDPH��7KH\�FRXOG�GR�WKLV�LI�DQG�RQO\�LI�WKH\�UHIUDLQHG�IURP

LQLWLDWLQJ�RU�WKUHDWHQLQJ�YLROHQFH�DJDLQVW�DQRWKHU�SHUVRQ�RU�KLV�SURSHUW\�·��

$OVR��LI�WKHUH�LV

¶QR�HTXLYDOHQW� WR� WKH� LQLWLDWLRQ�RI�YLROHQFH�DJDLQVW�SHUVRQ�RU�SURSHUW\��QR� OLEHUWDULDQ� ODZ�ZRXOG

KDYH�EHHQ�YLRODWHG�·��

,�VKDOO�OLPLW�P\�FRPPHQWV�RQ�%ORFN·V�SDSHU�WR�WZR�RI�WKH�FDVHV�WKDW�KH�GLVFXVVHV��7KH�ILUVW

RI�WKHVH�LQYROYHV�OLEHO��L�H��IDOVHO\�DFFXVLQJ�DQRWKHU�SHUVRQ�RI�D�FULPH����%ORFN�TXRWHV�0XUUD\
1�� 5RWKEDUG� LQ� VXSSRUW� RI� KLV� WKHVLV� WKDW� OLEHO� LV� QRW� D� FULPH� DFFRUGLQJ� WR� WKH� OLEHUWDULDQ
FRGH�

6PLWK�KDV�D�SURSHUW\�ULJKW�WR�WKH�LGHDV�RU�RSLQLRQV�LQ�KLV�RZQ�KHDG��KH�DOVR�KDV�D�SURSHUW\�ULJKW�WR
SULQW�DQ\WKLQJ�KH�ZDQWV�DQG�GLVVHPLQDWH� LW��+H�KDV�D�SURSHUW\� ULJKW� WR� VD\� WKDW� -RQHV� LV�D� ¶WKLHI·

HYHQ�LI�KH�NQRZV�LW�WR�EH�IDOVH��DQG�WR�SULQW�DQG�VHOO�WKDW�VWDWHPHQW���

7KDW�PDNHV�VHQVH�LI�ZH�DFFHSW�WKDW�RQO\�SK\VLFDO�LQYDVLRQV�RI�DQRWKHU·V�SHUVRQ�RU�SURSHUW\

������������������������������������������������
�� Kinsella, p.23.
�� Block, p.55.
�� Block, p.59.
�� I am willing to concede to Block what he says about gossip and spreading rumours. However, to ac-

cuse a person of a criminal (unlawful) act, knowing that the accusation is false, is to me a different matter.
��  M.N. Rothbard, The Ethics of Liberty (Humanities Press, Atlantic Highlands, N.J., 1982), p.126, quoted

in Block, p.63.
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DUH�XQODZIXO����6WLOO�IROORZLQJ�5RWKEDUG��%ORFN�QRWHV�WKDW�WKHUH�LV�QR�PHULW�LQ�WKH�DUJXPHQW
WKDW�WR�PDNH�D�IDOVH�DFFXVDWLRQ�DJDLQVW�D�SHUVRQ�LV�WR�UXLQ�RU�GDPDJH�WKH�ODWWHU·V�UHSXWDWLRQ�
,Q�IDFW��WKDW�RIWHQ�KDSSHQV�ZKHQ�WKH�IDOVH�DFFXVDWLRQ�LV�PDGH�LQ�SXEOLF��H�J��LQ�D�QHZVSDSHU
RU�RQ�UDGLR�RU�WHOHYLVLRQ��+RZHYHU��D�SHUVRQ·V�¶UHSXWDWLRQ�FRQVLVWV�RI�WKH�WKRXJKWV�RI�PDQ\

SHRSOH�DERXW�KLP«�DQG�WKXV�FDQQRW�EH�RZQHG�E\�DQ\RQH�HOVH·����2I�FRXUVH��WKDW�LV�WUXH³
EXW�LV�LW�UHOHYDQW"�,V�WKH�UHOHYDQW�TXHVWLRQ�UHDOO\�ZKHWKHU�VD\LQJ�VRPHWKLQJ�DERXW�D�SHUVRQ�LV
RU� LV� QRW� D� SK\VLFDO� LQYDVLRQ� RI� WKDW� SHUVRQ� RU� KLV� SURSHUW\"� 2U� LV� WKH� UHOHYDQW� TXHVWLRQ
ZKHWKHU�LW�LV�RU�LV�QRW�ODZIXO�WR�DFFXVH�D�SHUVRQ�RI�VRPH�FULPH��NQRZLQJ�WKDW�WKH�DFFXVDWLRQ
LV�IDOVH"�2QO\�E\�DVVHUWLQJ�WKDW�WKH�QRQ�DJJUHVVLRQ�SURSRVLWLRQ�LV�WKH�D[LRP�RI�DQ\�OLEHUWDULDQ
OHJDO� FRGH�� FDQ� ZH� GLVPLVV� WKH� VHFRQG� TXHVWLRQ� RQ� QR� RWKHU� EDVLV� WKDQ� WKDW� ZH� KDYH� DQ
DQVZHU�WR�WKH�ILUVW�

:KLOH� LW� LV� WUXH� WKDW�RQH�FDQQRW�RZQ�RQH·V� UHSXWDWLRQ� �L�H��RWKHU�SHRSOH·V�RSLQLRQV�DERXW
RQHVHOI���LW�LV�DOVR�WUXH�WKDW�RQH�FDQ�VHOO�RQH·V�UHSXWDWLRQ��,W�KDSSHQV�DOO�WKH�WLPH�ZKHQ�EXVL�
QHVVHV�DUH�WDNHQ�RYHU��LQ�DGYHUWLVLQJ�FDPSDLJQV�RU�ZKHQ�D�UHWLULQJ�FDUWRRQLVW�RU�DXWKRU�RI�D
FRPLF�VWULS�VHOOV�WKH�ULJKW�WR�WKH�FRQWLQXHG�XVH�RI�KLV�QDPH�WR�KLV�VXFFHVVRU��+RZ�FDQ�RQH
VHOO�ZKDW�RQH�GRHV�QRW�RZQ"�7KH�IDFW�LV�WKDW�RQH�FDQQRW�GR�VR��%XW�WKHQ�LQ�VHOOLQJ�KLV�¶UHSX�
WDWLRQ·�D�SHUVRQ�LV�QRW�VHOOLQJ�RWKHU�SHRSOH·V�RSLQLRQV�DERXW�KLPVHOI��+H�LV�VHOOLQJ�D�SDUWLFXODU
XVH�RI�KLV�QDPH�RU�WUDGHPDUN��ZKLFK��OLNH�DOO�RWKHU�FRPPRGLWLHV��KDYH�PDUNHW�YDOXH�EHFDXVH
RI�RWKHU�SHRSOH·V�YDOXDWLRQV�DQG�RSLQLRQV��7KH\�DUH� WKLQJV�KH�FDQ�RZQ��.LQVHOOD�QRW�ZLWK�
VWDQGLQJ���+RZHYHU��WKDW�LW�LV�QRW�XQODZIXO�IRU�RWKHUV�WR�XVH�KLV�QDPH�RU�WUDGHPDUN�LQ�YDUL�
RXV�ZD\V�GRHV�QRW�PHDQ� WKDW� LW� LV� ODZIXO� IRU�RWKHUV� WR�XVH� WKRVH� WKLQJV� LQ� HYHU\�ZD\� WKH\
ZDQW�� ,W� LV� WKHUHIRUH�QRW� D� IRUHJRQH� FRQFOXVLRQ� WKDW� XVLQJ� DQRWKHU·V�QDPH� LQ� PDNLQJ� IDOVH
DFFXVDWLRQV��DJDLQVW�KLP�RU�D�WKLUG�SHUVRQ��QHYHU�LV�DQ�XQODZIXO�DFW�

%ORFN�KLPVHOI�UHYHDOV�KRZ�VKDN\�KLV�DQDO\VLV�LV��HYHQ�IURP�D�OLEHUWDULDQ�SRLQW�RI�YLHZ��+H
ZULWHV� WKDW��XQGHU� WKH�%ORFN�&RGH��PDNLQJ�D� IDOVH�DFFXVDWLRQ� LV�SHUIHFWO\� OHJDO��$SDUW� IURP
WKH�IDFW�WKDW�PDNLQJ�DQ�DFFXVDWLRQ�LV�RQO\�D�QRQ�LQYDVLYH�VSHHFK�DFW��KH�QRWHV�WKDW�¶LQ�D�OLE�

HUWDULDQ�ZRUOG��HDFK�SHUVRQ�LV�UHVSRQVLEOH�IRU�KLV�RZQ�DFWV·����$JDLQ��WKDW�LV�LQ�LWVHOI�XQREMHF�
WLRQDEOH��EXW�LW�GRHV�QRW�IROORZ�WKDW��LI�DQ�DFWLRQ�FRQVLVWV�RI�GLIIHUHQW�SDUWV��HDFK�RI�ZKLFK�LV
SHUIRUPHG�E\�GLIIHUHQW�SHUVRQV�� WKH�SHUIRUPDQFH�RI�RQH�SDUW� FRPSOHWHO\� H[RQHUDWHV� WKRVH
ZKR�SHUIRUPHG�DQ�HDUOLHU�SDUW�RI�WKH�VHULHV��<HW�WKLV�LV�SUHFLVHO\�ZKDW�%ORFN�VXJJHVWV��¶,I�WKH
SROLFH�RU� WKH�FRXUWV� IRROLVKO\� WUXVW� WKH� VWDWHPHQW� >DERXW� WKH�YLFWLP�� DQG� FRQYLFW�KLP@�� LW� LV
WKHLU� UHVSRQVLELOLW\��7KH\�ZLOO�KDYH�HQJDJHG� LQ�DQ�XQZDUUDQWHG�ERUGHU�FURVVLQJ�� DQG��ZKHQ

WKH�WUXWK�JHWV�RXW��WKH\�ZLOO�KDYH�WR�SD\�WKH�DSSURSULDWH�SHQDOW\·����$V�VRRQ�DV�WKH�SROLFH�RU
WKH�FRXUWV�HQWHU�WKH�SLFWXUH��WKH�PDOLFLRXV�LQIRUPHU�LV�JRQH�IURP�LW�

6HYHUDO�FRPPHQWV�DUH�LQ�RUGHU�KHUH��DSDUW�IURP�WKH�REYLRXV�RQH�WKDW�E\�WKH�WLPH�WKH�WUXWK
JHWV� RXW� LUUHSDUDEOH� GDPDJH� PD\� KDYH� EHHQ� GRQH�� 7KH� YLFWLP� RU� WKH� ¶IRROLVK·� SROLFH� DQG
MXGJHV�PD\�EH�GHDG��IRU�H[DPSOH��2Q�WKH�RWKHU�KDQG��LW�ZRXOG�EH�LUUHOHYDQW�ZKHWKHU�WKH�DF�
FXVHU�VWLOO�LV�DOLYH��DV��XQGHU�WKH�%ORFN�&RGH��KH�ZRXOG�EH�VDIH�LQ�DQ\�FDVH��%\�WKH�WLPH�WKH
WUXWK�FRPHV�WR� OLJKW��KXQGUHGV��HYHQ�PLOOLRQV�RI�SHRSOH��PD\�KDYH�FRQWULEXWHG� WR� WKH� UXLQ�

������������������������������������������������
�� Block is less than consistent, however. In footnote 20 of his paper, he writes: ‘[I]f your son is at sea

where he cannot be reached, and I tell you that I am holding him captive and ask for funds to secure his
release, this too, is an example of “mere” speech constituting a criminal border crossing.’ What border
crossing? Do I not have a property right to say that I hold your son in my power, even if I know that to be
false, and to print and sell that statement? I have not invaded—in fact I do not even intend to invade—any-
body’s property. If you foolishly believe otherwise, isn’t that your responsibility?

�� Block, p.63
�� Block, p.64
�� Ibid.
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QRW�MXVW�RI�WKH�LQQRFHQW�YLFWLP·V�UHSXWDWLRQ��EXW�RI�KLV�OLIH�DQG�IRUWXQH��7KH\�PD\�KDYH�FRPH
WR�DFFHSW�WKH�MXVWLFH�RI�WKH�DFFXVDWLRQ�DQG�WKH�HQVXLQJ�FRQYLFWLRQ��RU�WR�IHHO�VR�HPEDUUDVVHG
E\�WKH�HYHQWV�RI�WKH�SDVW�WKDW�WKH\�QR�ORQJHU�KDYH�DQ\�LQWHUHVW�LQ�WKH�WUXWK�

$V�IRU�WKH�RWKHU�FRPPHQWV��ILUVW��ZH�VKRXOG�QRW�MXVW�FRQVLGHU�WKH�FDVH�ZKHUH�WKH�SROLFH�RU
WKH�FRXUWV�IRROLVKO\�WUXVW�WKH�OLEHOORXV�VWDWHPHQW��7KH\�FDQ�EH�FRQQHG�H[SHUWO\��DQG��ZKHQ�WKH\
DUH�� LW� LV�QRW�VHOI�HYLGHQW�WKDW� WKH\�VKRXOG�EH�SXQLVKHG�IRU�ZKDW�ZDV�DIWHU�DOO� D� MRE�FRPSH�
WHQWO\� GRQH�� 6KRXOG� ZH� FRQFOXGH�� WKHQ�� WKDW� D� SHUVRQ� WKDW� KDV� EHHQ� DFFXVHG� IDOVHO\� DQG
IUDPHG�DGURLWO\�VKRXOG�QRW�H[SHFW�MXVWLFH�XQGHU�WKH�%ORFN�&RGH"

:H�VKRXOG�QRW�H[SHFW�LQIDOOLEOH�SROLFH�RU�FRXUWV��HYHQ�XQGHU�D�OLEHUWDULDQ�FRGH��0RUHRYHU�
VLQFH�%ORFN�ULJKWO\�KROGV�WKDW�WKH�SROLFH�DQG�WKH�FRXUWV�VKRXOG�EH�XQSULYLOHJHG�SULYDWH�LQVWL�
WXWLRQV�� KH� VKRXOG³DQG�� RI� FRXUVH�� GRHV³NQRZ� WKDW� SURYLGHUV� RI� VXFK� YDOXDEOH� VHUYLFHV
ZRXOG�KHGJH�DJDLQVW�WKH�ULVNV�LQYROYHG�LQ�WKHLU�SURIHVVLRQ��7KH\�FHUWDLQO\�ZRXOG�LQVLVW�RQ�D
FODXVH�LQ�WKHLU�FRQWUDFW�WR�H[RQHUDWH�WKHP�IRU�DQ\�PLVKDSV�WKDW�PLJKW�RFFXU�GHVSLWH�WKHLU�EHVW
FRPSHWHQW�HIIRUWV�WR�VHUYH�MXVWLFH��,�DP�ZLOOLQJ�WR�EHW�WKDW�WKH\�ZRXOG�DQQRXQFH�VHYHUH�UH�
WDOLDWLRQ�DJDLQVW�DQ\RQH�WU\LQJ�WR�XVH�WKHP�XQGHU�IDOVH�SUHWHQFHV�RU� IRU�XQODZIXO�SXUSRVHV�
)RU� WKDW� UHDVRQ�� VXUHO\�� IDOVH� DFFXVDWLRQV� UDUHO\� ZLOO� EH� PDGH� WR� ZHOO�HVWDEOLVKHG� SROLFH� RU
FRXUW�VHUYLFHV��7KH\�KDYH�WR�UHO\�RQ�JRRG�ZLOO��L�H��RQ�WKHLU�UHSXWDWLRQ��+RZHYHU��XQGHU�WKH
%ORFN�&RGH��LW�LV�DSSDUHQWO\�SHUIHFWO\�OHJDO�WR�DWWHPSW�WR�UXLQ�WKHLU�UHSXWDWLRQ�E\�PDNLQJ�IDOVH
DFFXVDWLRQV�¶LQ�WKH�FRXUW�RI�SXEOLF�RSLQLRQ·��ZKLFK�GRHV�QRW�RSHUDWH�XQGHU�PXWXDOO\�DJUHHG
WR�FRQWUDFWV���2QFH�VXFK�VPHDU�FDPSDLJQV�JHW�XQGHU�ZD\��DQ\WKLQJ�FDQ�KDSSHQ��)RU�H[DP�
SOH��WKHUH�FRXOG�EH�DQ�RSHQLQJ�IRU�QHZ�HQWULHV�LQWR�WKH�PDUNHW�IRU�MXGLFLDO�VHUYLFHV��7KH�QHZ�
FRPHUV�SUHVXPDEO\�ZRXOG�ZDQW�WR�HVWDEOLVK�FUHGLELOLW\�TXLFNO\�E\�DQQRXQFLQJ�WKHLU�DIILQLW\�WR
WKH�FXUUHQW�VZLQJV�RI�SXEOLF�RSLQLRQ��7KH�HVWDEOLVKHG�FRXUWV�PLJKW�IHHO�WKDW�WKH\�FRXOG�RQO\
VXUYLYH� E\� GRLQJ� WKH� VDPH�� 5DWKHU� WKDQ� FRXUWV� ZLWK� D� UHSXWDWLRQ� IRU� MXGLFLDO� SURELW\�� ZH
PLJKW�VHH�FRXUWV�ZLWK�D�UHSXWDWLRQ�IRU�EHLQJ� LQ�WXQH�ZLWK� ¶ZKDW�SHRSOH� WKLQN�DQG�ZDQW·�� ,V
GHYROXWLRQ�LQWR�SRSXOLVP�SDUW�RI�WKH�OLEHUWDULDQ�GHDO"

6HFRQG��VXSSRVH�WKH�FRXUW�DFTXLWV�WKH�YLFWLP�RI�WKH�IDOVH�DFFXVDWLRQ��'R�WUXWK�DQG�MXVWLFH
SUHYDLO"�1RW�XQGHU�WKH�%ORFN�&RGH��(YHQ�XQGHU� WKDW�FRGH� WKH�FULPLQDO� MXVWLFH�V\VWHP�SUH�
VXPDEO\�UHTXLUHV�SURRI�EH\RQG�WKH�VKDGRZ�RI�D�GRXEW�WR�FRQYLFW�D�SHUVRQ��7KXV��DQ�DFTXLW�
WDO�VWLOO�PD\�OHDYH�WKH�LQQRFHQFH�RI�WKH�DFFXVHG�SHUVRQ�VKURXGHG�LQ�GRXEW��6R�ZK\�VKRXOG�DOO
WKRVH�SHRSOH�ZKR�DFWXDOO\�EHOLHYHG�WKDW�WKH�DFFXVHG�ZDV�JXLOW\�DV�FKDUJHG�VXGGHQO\�JLYH�XS
WKHLU�EHOLHI"�:K\�VKRXOG�WKH\�OHDYH�KLP�DORQH�UDWKHU�WKDQ�JLYH�KLP�WKH�KHOO�WKDW�WKH\�EHOLHYH
KH�VR�PXFK�GHVHUYHV"�+RZ�OLNHO\�LV�LW�WKDW�WKH�DXWKRU�RI�WKH�IDOVH�DFFXVDWLRQ�ZRXOG�HQG�KLV
FDPSDLJQ�RI�GHIDPDWLRQ�PHUHO\�EHFDXVH�D�FRXUW�DFTXLWWHG�KLV�WDUJHW"�6RPHWLPHV��XQGHU�VXFK
FLUFXPVWDQFHV��DQ�DFTXLWWDO�LV�D�ZRUVH�IDWH�WKDQ�D�FRQYLFWLRQ�

$GPLWWHGO\��SXEOLF�RSLQLRQ�PD\�JR�DQ\�ZD\�XQGHU�DQ\� OHJDO� V\VWHP��+RZHYHU��XQGHU� WKH
%ORFN�&RGH��WKH�YLFWLP�RI�D�IDOVH�DFFXVDWLRQ�LV�QRW�HYHQ�SHUPLWWHG�WR�GHIHQG�KLPVHOI�DJDLQVW
LW�LQ�D�UHJXODU�ZD\��7KH�FRGH�GRHV�QRW�SHUPLW�KLP�WR�FKDOOHQJH�WKH�DXWKRUV�RI�WKH�IDOVH�DFFX�
VDWLRQ�WR�SURYH�LQ�D�UHJXODUO\�FRQGXFWHG�WULDO�WKDW�WKH\�KDYH�HQRXJK�LQFULPLQDWLQJ�HYLGHQFH�WR
PDNH�WKH�DFFXVDWLRQ�VWLFN��<HW��WKDW�LV�DQ�HIIHFWLYH�ZD\�WR�EULQJ�RXW�WKH�WUXWK�DW�DQ�HDUO\�GDWH�
)RU� WKH� IDOVHO\� DFFXVHG�SHUVRQ� LV� DSSO\LQJ� VWURQJ�SUHVVXUH� �WKH� WKUHDW�RI�SXQLVKPHQW�RU� DW
OHDVW�FRPSHQVDWLRQ�IRU�GDPDJHV��WR�KLV�DFFXVHUV�WR�UHYHDO�ZKDW�WKH\�KDYH��$W�WKH�VDPH�WLPH�
KH�LV�JLYLQJ�D�VWURQJ�VLJQDO�WR�SXEOLF�RSLQLRQ��,�DP�QRW�DIUDLG�RI�WKRVH�JX\V��,�DP�ZLOOLQJ�WR
JLYH� WKHP� D� IRUXP� LQ� ZKLFK� ,� KDYH� WR� SURYH� EH\RQG� D� VKDGRZ� RI� D� GRXEW� WKDW� WKH\� DUH
IUDXGV��6XUHO\��RQH�ZKR�LV�ULJKWO\�DFFXVHG�RI�D�FULPH�LV�XQOLNHO\�WR�SURYLGH�VXFK�D�IRUXP�WR
KLV�DFFXVHUV��(YHQ�LI�WKH\�IDLO�WR�PDNH�WKHLU�FDVH��KH�PXVW�IHDU�WKDW�HQRXJK�RI�WKH�WUXWK�PD\
FRPH�RXW�WR�GUDZ�WKH�DWWHQWLRQ�RI�PRUH�FRPSHWHQW�LQYHVWLJDWRUV�

:LWKRXW�WKH�SRVVLELOLW\�RI�WKXV�UHGHHPLQJ�KLPVHOI��WKH�IDOVHO\�DFFXVHG�KDV�QR�GHIHQFH�EXW
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WR�UHWDOLDWH�LQ�NLQG³EHWWHU�\HW��WR�JHW�LQ�WKHUH�ILUVW��$V�+REEHV�SXW�LW��¶$QG�IURP�WKLV�GLIIL�
GHQFH�RI�RQH�DQRWKHU��WKHUH�LV�QR�ZD\�IRU�DQ\�PDQ�WR�VHFXUH�KLPVHOIH��VR�UHDVRQDEOH��DV�$Q�

WLFLSDWLRQ�·���-XVW�LPDJLQH�ZKDW�ZRXOG�EHFRPH�RI�FRPPHUFLDO�DGYHUWLVLQJ�LI�WKH�%ORFN�&RGH
ZRXOG�EH�LPSOHPHQWHG��7KH�PLVLQIRUPDWLRQ��PXG�VOLQJLQJ�DQG�DFFXVDWRU\�SDUWLVDQ�¶VFLHQFH·
ZH� QRZ� DVVRFLDWH� SULPDULO\� ZLWK� SROLWLFLDQV�� FRQVXPHU� DGYRFDWHV� DQG� RWKHU� LUUHVSRQVLEOH
¶QRQ�SURILW·� W\SHV��ZRXOG�EHFRPH� D� FRQGLWLRQ�RI� FRPPHUFLDO� VXUYLYDO�� ¶$FFXVR�� HUJR� VXP·�
1RW�WR�MRLQ�WKH�IUD\�LV�WKHQ�OLNH�LQVLVWLQJ�RQ�EHLQJ�D�ODPE�ZKHQ�HYHU\ERG\�HOVH�LV�GRLQJ�KLV
EHVW�WR�EH�D�ZROI�

:LWK�HYHU\ERG\�FDOOLQJ�HYHU\ERG\�D�OLDU��SHRSOH�ZLOO�VRRQ�EHFRPH�VR�GLVWUXVWIXO� WKDW� WKH\
ZLOO�QRW�EHOLHYH�DQ\�DFFXVDWLRQ��WUXH�RU�IDOVH��$VVXUHGO\��%ORFN�LV�ULJKW�WR�VXJJHVW�WKDW�WKDW�LV
HIIHFWLYH�SURWHFWLRQ�DJDLQVW� OLEHO�DQG� WKH� ORVV�RI� UHSXWDWLRQ³EXW�RQO\�EHFDXVH�QRERG\�FDQ
ORVH�D�JRRG�UHSXWDWLRQ� LQ�D�VLWXDWLRQ�ZKHUH�QRERG\�KDV�RQH� �EHFDXVH�QRERG\� LV� WUXVWHG� WR
KDYH� RQH��� 0RUH� LPSRUWDQWO\�� WKH� JHQHUDO� DFFHSWDQFH� RI� WKH� LGHD� WKDW� DQ\� DFFXVDWLRQ� LV

SUREDEO\�IDOVH��LV�DOVR�WKH�EHVW�SURWHFWLRQ�IRU�DQ\�NLQG�RI�ZURQJGRLQJ���

7KLUG��%ORFN�VWXGLRXVO\�UHIUDLQV�IURP�VD\LQJ�WKDW�ZKHQ�WKH�WUXWK�FRPHV�RXW�LW�LV�WKH�SHUVRQ
WKDW�PDGH�WKH�IDOVH�DFFXVDWLRQ�ZKR�VKRXOG�EH�SHQDOLVHG��,QGHHG��WKDW� LV�WKH�ZKROH�SRLQW�RI
KLV�GLVFXVVLRQ��PDNLQJ�IDOVH�DFFXVDWLRQV�LV�OHJDO��1HYHUWKHOHVV��ZKHQ�WKH�WUXWK�FRPHV�RXW��ZH
NQRZ�WKDW�WKDW�SHUVRQ�LQLWLDWHG�WKH�SURFHHGLQJV�WKDW�OHG�WR�WKH�YLROHQW�LQYDVLRQ�RI�WKH�LQQR�
FHQW�YLFWLP·V�SURSHUW\��0D\EH�WKH�SROLFH·V�RU�WKH�FRXUW·V�¶IRROLVKQHVV·��LI�WKHUH�ZDV�DQ\��ZDV�D
FRQWULEXWLQJ�IDFWRU��EXW� LW�ZDV�QRW� WKH�PDLQ�FDXVH��0RUHRYHU��XQGHU�%ORFN·V�SULQFLSOH�� LW� LV
QRW�FOHDU�ZKDW�WKH�FRXUWV�KDYH�WR�GR�ZLWK�WKH�PDWWHU�LQ�DQ\�FDVH��7KH�MXGJH�PHUHO\�UHQGHUV�D
YHUGLFW��,I�WKH�SHRSOH�ZKR�UXQ�WKH�MDLOV�RU�ZRUN�WKH�JDOORZV�IRROLVKO\�WUXVW�WKH�MXGJH·V�ZRUGV�
LVQ·W�LW�WKHLU�UHVSRQVLELOLW\"�6KRXOGQ·W�WKH\�EH�WKH�SHRSOH�ZKR�ZLOO�KDYH�WR�SD\�WKH�DSSURSULDWH
SHQDOW\��LI�DQG�ZKHQ�WKH�WUXWK�FRPHV�RXW"�$IWHU�DOO��EHLQJ�UHVSRQVLEOH�IRU�WKHLU�RZQ�DFWV��WKH\
FRXOG�KDYH�UHIXVHG�DW�DQ\�WLPH�WR�SDUWLFLSDWH�LQ�WKH�FULPH�RI�SXQLVKLQJ�DQ�LQQRFHQW�SHUVRQ�
,QVWHDG��WKH\�DFWXDOO\�FDUULHG�RXW�WKH�SXQLVKPHQW�

+HUH� WRR��%ORFN� LV� UHO\LQJ�RQ�5RWKEDUG� WR�SXVK� WKH� UHVSRQVLELOLW\� �DQG� WKH�EODPH�� IRU� D
FRPSOH[�DFWLRQ�DOO�WKH�ZD\�GRZQ�WR�WKH�ODVW�SHUVRQ�LQ�WKH�FKDLQ��¶,QFLWLQJ�WR�ULRW·�5RWKEDUG
ZULWHV� ¶LV� D� SXUH� H[HUFLVH� RI� D� PDQ·V� ULJKW� WR� VSHDN� ZLWKRXW� EHLQJ� WKHUHE\� LPSOLFDWHG� LQ� D

FULPH�·���2QH�GRHV�QRW�KDYH�WR�EH�D�VXSSRUWHU�RI� WKH�IDVKLRQDEOH�DQWL�UDFLVP�ODZV� WKDW�DUH
WKH�SDUDJRQV�RI�SROLWLFDO�FRUUHFWQHVV� LQ�(XURSH�WRGD\�WR�VHH�WKDW�5RWKEDUG·V�SRVLWLRQ� LV�QR
YDOLG�H[SUHVVLRQ�RI�D�FRQFHUQ�IRU�MXVWLFH�DQG�IUHHGRP��6XFK�ODZV�GR�LQIULQJH�RQ�YLWDO� OLEHU�
WLHV��QRW�RQO\�RQ�IUHH�VSHHFK��EXW�ZKDW�LV�ZURQJ�ZLWK�WKHP�LV�SUHFLVHO\�ZKDW� LV�ZURQJ�ZLWK
5RWKEDUG·V� UXOH³ERWK� VXIIHU� IURP� DQ� REQR[LRXV� LQDELOLW\� WR� UHFRJQLVH� FUXFLDO� UHDO� GLIIHU�
HQFHV�LQ�UHDO�VLWXDWLRQV��6XSSRVH�D�PLOOLRQ�LQGLYLGXDOV��HDFK�RI�WKHP�VLWWLQJ�DORQH�LQ�KLV�URRP�
UHDG�D�SKUDVH�LQ�D�ERRN�ILOOHG�ZLWK�KDWH�VSHHFK��,I�DQ\�RQH�RI�WKRVH�UHDGHUV�ZHUH�WR�JHW�VR
H[FLWHG�E\�KLV�UHDGLQJ�WKDW�KH�ZRXOG�FRPPLW�VRPH�JUXHVRPH�FULPH��WKH�DXWKRU�RI�WKH�ERRN
ZRXOG�QRW�EH�LPSOLFDWHG��7KDW�YHU\�VDPH�SKUDVH��VKRXWHG�DW�WKH�WRS�RI�RQH·V�YRLFH�LQ�IURQW
RI�DQ�H[FLWHG�FURZG�RI�� VD\�� ILIW\�RU� ILYH�KXQGUHG�SHRSOH�� LV�DQ�H[KRUWDWLRQ� WKDW� LQ� WKH�FLU�
FXPVWDQFHV�LV�PHDQW³DQG�LV�OLNHO\³WR�VWDUW�WKH�H[HFXWLRQ�RI�D�FULPH��7KH�SROLWLFDO�FRUUHFW�
QHVV�FURZG�DVVLPLODWHV�WKH�IRUPHU�WR�WKH�ODWWHU�VLWXDWLRQ�DQG�DFFRUGLQJO\�ZDQWV�WR�SHUVHFXWH

������������������������������������������������
�� Thomas Hobbes, Leviathan (Clarendon Press, Oxford, 1968), p.95.
�� There is, then, a serious risk of a slide into a ‘Hobbesian equilibrium’ of generalised distrust or even

paranoia. Any departure from that equilibrium is bound to be ‘self-correcting’, because under the Block code
it merely means that there is some amount of trust that can and will be abused. The guardians of libertarian
legalism will sit there, merely pointing their finger at the trusting person and reprimanding him for his com-
plaints. After all he has only himself to blame for trusting another person!

�� Rothbard, The Ethics of Liberty, p.126, quoted in Block, p.63.
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WKH�DXWKRU�DV�ZHOO�DV�WKH�GHPDJRJXH�RQ�WKH�VRDSER[��5RWKEDUG�DQG�%ORFN�DVVLPLODWH�WKH�ODW�
WHU� WR� WKH� IRUPHU� VLWXDWLRQ� DQG� DFFRUGLQJO\�ZDQW� WR� H[RQHUDWH� WKH� DJLWDWRU� DV�PXFK� DV� WKH
DXWKRU��7KH\�DUH�PDNLQJ�WKH�VDPH�PLVWDNH�

7KH�¶EUDLQ·�RI�D�YLROHQW�JDQJ�LV�DV�PXFK�LQYROYHG�LQ�LWV�FULPHV�DV�LV�WKH�VORZ�ZLWWHG�KHQFK�
PDQ�WKDW�DFWXDOO\�ULSV�RXW�WKH�GRRU�DQG�WKURZV�DFLG�LQ�WKH�YLFWLP·V�H\HV³RQO\�PRUH�VR��+LW�
OHU��6WDOLQ��5RRVHYHOW��&KXUFKLOO�DQG�WKHLU�OLNHV�ZHUH�QRW�LQQRFHQW�SUDFWLWLRQHUV�RI�IUHH�VSHHFK
DW�D� WLPH�ZKHQ�D� ORW�RI� WKHLU�FRPSDWULRWV�ZHUH�EORZLQJ�XS� WRZQV�DQG�YLOODJHV� DQG�SHRSOH�
7KH�JHQHUDO�ZKR��LQ�KLV�VHDUFK�RI�VFDSHJRDWV�IRU�D�GHIHDW��VHQGV�D�KDQGIXO�RI�SULYDWHV�WR�WKH
ILULQJ�VTXDG� LV�QRW� H[RQHUDWHG�E\� WKH� IDFW� WKDW� VRPH�RWKHU�SULYDWHV� DFWXDOO\� ILUHG� WKH� VKRWV
WKDW�NLOOHG�WKHLU�FRQYLFWHG�FROOHDJXHV�

3HRSOH�KDYH�QR�GLIILFXOW\�ILQGLQJ�GLIIHUHQFHV�ZKHUH�WKHUH�DUH�QRQH��\HW�IHZ�DUH�OLNHO\�WR�EH�
OLHYH�D�SURJUHVVLYH�ODZ\HU�ZKR�DUJXHV�WKDW��ZKLOH�KLV�FOLHQW�DGPLWWHGO\�GLG�DLP�KLV�JXQ�DW�WKH
YLFWLP�DQG�SXOOHG�WKH�WULJJHU��LW�ZDV�WKH�EXOOHW�WKDW�NLOOHG�WKH�YLFWLP��¶0\�FOLHQW�ZDV�RQO\�HQ�
JDJLQJ�LQ�WKH�OHJDO�DFWLYLW\�RI�KROGLQJ�D�JXQ�DQG�PRYLQJ�KLV�OLPEV��3HRSOH�GRQ·W�NLOO��EXOOHWV
GR��/HW�XV�EDQ�DPPXQLWLRQ�·�5RQDOG�5HDJDQ�DQG�&KDUOWRQ�+HVWRQ��H[SHUWV�DW�ILULQJ�EODQNV�
NQHZ�EHWWHU��:H�VKRXOG�DOVR�NQRZ�EHWWHU� WKDQ�5RWKEDUG�DQG�%ORFN��,W� UHDOO\�GRHV�KDSSHQ�
WKDW� JHQHUDOV� DQG� SROLWLFDO� DQG� RWKHU� OHDGHUV� NLOO� WKURXJK� WKHLU� PDVWHU\� RI� WKH� XVH� RI� WKH
EUHDWKLQJ�NLQG�RI�¶OLYH�DPPXQLWLRQ·�

/LEHUWDULDQ�OHJDO�WKHRULVWV�VKRXOG�QRW�GLVVROYH�KXPDQ�DFWLRQ�LQWR�PHUHO\�EHKDYLRXUDO�FRP�
SRQHQWV�� DVVLJQLQJ� OHJDO� UHOHYDQFH�RQO\� WR� WKH� ODVW� FRPSRQHQW� �RU� VKLIWLQJ� LW� RQO\� DV� IDU� DV
IRUPDO�FRQWUDFWXDO�VWLSXODWLRQV�DOORZ���,I�WKH�PDQ�WKDW�SHUIRUPHG�WKH�ODVW�SDUW�RI�D�FRPSOH[
DFWLRQ�E\�KLV� DFW� DORQH� UHDOO\� H[RQHUDWHG� DOO� WKRVH� ZKR� SHUIRUPHG� DQ� HDUOLHU� SDUW�� WKHQ� KH
VKRXOG�DOVR�EH�WKH�RQO\�RQH�WR�UHFHLYH�FUHGLW�IRU�WKH�FRPSOHWHG�DFWLRQ��(VSHFLDOO\�IURP�OLE�
HUWDULDQ� OHJDO� WKHRULVWV�ZKR�DOVR�DUH�HPLQHQW�$XVWULDQ�HFRQRPLVWV��ZH� VKRXOG�QRW� H[SHFW� D
WKHRU\�WKDW� LPSOLHV� WKDW�RQO\�WKH�ZRUNHU�ZKR�SXWV� WKH�ILQLVKLQJ�WRXFK�RQ�D�FDU�EHIRUH� LW� LV
UHDG\�IRU�VDOH�WR�WKH�ILQDO�FRQVXPHU�LV�UHVSRQVLEOH�IRU�WKH�ZKROH�PDFKLQH��2I�FRXUVH��%ORFN
ZRXOG�VD\�WKDW�WKLV�DQDORJ\�LV�PLVSODFHG�EHFDXVH�WKH�ZRUNHU�LV�XQGHU�FRQWUDFW��ZKHUHDV�WKH
ULRWHUV�SUHVXPDEO\�ZHUH�QRW�XQGHU�FRQWUDFW�WR�WKH�DJLWDWRU��+RZHYHU��LV�LW�UHDOO\�RQO\�WKH�IDFW
WKDW�WKH�ZRUNHU�LV�XQGHU�FRQWUDFW�WKDW�VWDQGV�LQ�WKH�ZD\�RI�KLV�FODLPLQJ�WLWOH�WR�ZKDWHYHU�WKH
PDUNHW�LV�SUHSDUHG�WR�SD\�IRU�WKH�FDU"���:KR�VKRXOG�WDNH�FUHGLW�IRU�WKH�SRHP��WKH�EOLQG�SRHW
RU�KLV�JLUOIULHQG��ZKR�ORYLQJO\�W\SHG�WKH�PDQXVFULSW� �ZKLFK�VKH�FRXOG�KDYH�UHIXVHG�WR�GR�"
$QG�LI�WKH�EOLQG�SRHW�UHDOO\�LV�WKH�DXWKRU�RI�WKH�SRHP��ZK\�VKRXOG�WKH�UDEEOH�URXVLQJ�GHPD�
JRJXH�QRW�EH�WKH�DXWKRU�RI�WKH�ULRWV�KH�LQFLWHV"

:K\� VKRXOG�ZH� UHTXLUH� OLEHUWDULDQ� MXGJHV� WR� WXUQ� D�EOLQG� H\H� WR� UHDO� SURFHVVHV� RI� ¶VRFLDO
FDXVDWLRQ·��ZKHQ�ZH�NQRZ�WKDW�DGYHUWLVHUV��HGXFDWRUV��SROLWLFLDQV�DQG�DJLWDWRUV�DUH�YHU\�PXFK
DZDUH�RI� WKHP³DQG�ZLOOLQJ� WR�XVH� WKHP� IRU� WKHLU� SXUSRVHV"� ,W� LV� QRW� MXVW� ¶LQ� D� OLEHUWDULDQ
ZRUOG·�WKDW�¶HDFK�SHUVRQ�LV�UHVSRQVLEOH�IRU�KLV�RZQ�DFWV·��7KDW�LV�WUXH�LQ�HYHU\�ZRUOG��+RZ�
HYHU��ZH�VKRXOG�QRW�WDNH�WKDW�DV�DQ�H[FXVH�IRU�GLVUHJDUGLQJ�WKH�FRPSOH[�FDXVDO�SURFHVVHV�WKDW
JR�RQ�LQ�WKH�UHDO�ZRUOG��ZKDWHYHU�OHJDO�FRGH�LV�LQ�IRUFH��$�OLEHUWDULDQ�MXGJH�KDV�WR�FRQIURQW
WKH�IDFWV��5HDOLW\�GRHV�QRW�\LHOG�WR�WKHRU\��,W�LV�DOULJKW�IRU�D�MXGJH�WR�UHPLQG�D�PDQ�FKDUJHG
ZLWK�SDUWLFLSDWLQJ�LQ�D�YLROHQW�PRE�WKDW�KH�LV�UHVSRQVLEOH�IRU�KLV�RZQ�DFWLRQV��EXW�RQO\�DIWHU
KH�KDV� GHWHUPLQHG� ZKDW� WKH� PDQ·V� RZQ� DFWLRQV³QRW� PHUHO\� KLV� ERGLO\� PRYHPHQWV³UHDOO\
ZHUH��,I�WKH�PDQ�ZDV�IRUFHG��FRHUFHG��FRPSHOOHG��E\�DQRWKHU�WR�SDUWLFLSDWH��ZH�KDYH�RQH�VRUW

������������������������������������������������
�� In Block’s example of the false accusation, we should assume that the judges (being judges in a liber-

tarian society) were under contract to the person making the accusation. Apparently, however, that circum-
stance does not protect them in Block’s view from being saddled with responsibility and liability for the whole
mess created at the false accuser’s instigation.
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RI�FDVH��,I�KH�JRW�SDLG�WR�VPDVK�ZLQGRZV��ZH�KDYH�DQRWKHU�VRUW�RI�FDVH��,I�KH�ZDV�PDQLSX�
ODWHG�LQ�DQ\�RWKHU�ZD\��VXUHO\�ZH�FDQQRW�MXVW�SUHWHQG�WKDW�WKHQ�HYHU\WKLQJ�ZDV�WKH�VDPH�DV�LI
KH�ZDV�QRW�PDQLSXODWHG�LQ�DQ\�ZD\³DQG�WUHDW�WKH�PDQLSXODWRU�DV�LI�KH�ZDV�MXVW�DQ�LQQRFHQW
E\VWDQGHU�

$�OHJDO�FRGH�WKDW�GRHV�QRW�PDNH�DOORZDQFH�IRU�WKH�IDFWV�RI�WKH�UHDO�ZRUOG��RQO\�VHUYHV�WKH
FDXVH�RI�LQMXVWLFH��:KHWKHU�ZH�OLNH�LW�RU�QRW��KXPDQ�EHLQJV�DUH�ZKDW�WKH\�DUH��7KH\�DUH�QRW
DQJHOV�DQG�WKH\�FDQ�EH�PDQLSXODWHG��:KDW�EHQHILW�LQ�WHUPV�RI�MXVWLFH�FDQ�ZH�H[SHFW�IURP�D
FRGH�WKDW�LQVLVWV�WKDW�VNLOIXO�DJLWDWRUV��ZKR�DUH�VPDUW�HQRXJK�WR�VWD\�FOHDU�RI�IRUPDO�FRQWUDFWV
DQG�QRW�WR�GLUW\�WKHLU�RZQ�KDQGV��VKRXOG�EH�LPPXQH�IURP�OHJDO�VDQFWLRQV"�:KDW�EHQHILW� LQ
WHUPV�RI�MXVWLFH�LV�WR�EH�GHULYHG�IURP�D�FRGH�WKDW�LQVLVWV�WKDW�PDNLQJ�IDOVH�DFFXVDWLRQV�LV�SHU�
IHFWO\�¶OHJDO·��ZKHQ�ZH�NQRZ�WKDW�VXFK�DFFXVDWLRQV�DUH�H[WUHPHO\�OLNHO\�WR�FDXVH�LQQRFHQW�SHU�
VRQV�PXFK�KDUP�DQG�VXIIHULQJ"�7UXH��IURP�D�EHKDYLRXULVW�SRLQW�RI�YLHZ�PDNLQJ�D�IDOVH�DFFX�
VDWLRQ�LV�PHUHO\�WKH�QRQ�LQYDVLYH�DFWLRQ�RI�XWWHULQJ�FHUWDLQ�VRXQGV��EXW�WKHQ��IURP�WKDW�VDPH
SRLQW� RI� YLHZ�� VKRRWLQJ� D� SHUVRQ� LV� RQO\� WKH� QRQ�LQYDVLYH� DFWLRQ� RI� VTXHH]LQJ� D� SLHFH� RI
PHWDO�

)UHH�WR�ILUH"

/HW�PH�EULHIO\�GLVFXVV�DQRWKHU�RI�%ORFN·V�FDVHV�� ¶6KRXOG� LW�EH� OHJDO·�%ORFN�DVNV� ¶WR�ILUH�DQ
HPSOR\HH�ZKR�UHIXVHV�WR�VOHHS�ZLWK�WKH�ERVV"·���+LV�DQVZHU�LV�DQ�XQFRPSURPLVLQJ�\HV��¶,W�LV
DOZD\V�OHJLWLPDWH�WR�ILUH�DQ�HPSOR\HH�IRU�DQ\�UHDVRQ�DW�DOO��DW�DQ\�WLPH��DVVXPLQJ�WKDW�WKHUH�LV

QR� ORQJ�UXQ�FRQWUDFW� LQ�IRUFH�SUHFOXGLQJ�WKLV�RSWLRQ·����/HW�XV�DGPLW� WKLV��6WLOO�� WKHUH� LV� WKH
TXHVWLRQ�RI�GDPDJHV��$UH�ZH�UHDOO\�WR�VXSSRVH�WKDW�LQ�D�OLEHUWDULDQ�ZRUOG�D�MXGJH�ZLOO�EH�VDWLV�
ILHG�WR�TXRWH�%ORFN�LQ�GLVPLVVLQJ�WKH�FDVH�EURXJKW�E\�D�VHFUHWDU\�DJDLQVW�KHU�HPSOR\HU��ZKR
WULHG�WR�EODFNPDLO�KHU�LQWR�VOHHSLQJ�ZLWK�KLP"�,�GR�QRW�WKLQN�VR�

,Q�QR�ZRUOG��ZKHWKHU�OLEHUWDULDQ�RU�QRW��GR�ODERXU�FRQWUDFWV��RU�DQ\�RWKHU�FRQWUDFWV��H[LVW
LQ� D� YDFXXP�� &RQWUDFWV� DUH� PHDQW� WR� IDFLOLWDWH� KXPDQ� LQWHUFRXUVH�� QRW� WR� UHSODFH� WKH� UHDO
ZRUOG�ZLWK�D�KHUPHWLFDOO\�FORVHG��DUWLILFLDO�XQLYHUVH�LQ�ZKLFK�HYHU\WKLQJ�LV�JRYHUQHG�E\�IXOO\
H[SOLFLW� UXOHV� �DV� LQ� D�ERDUG� JDPH�� VXFK� DV� FKHVV��� 0RVW� FRQWUDFWV�� LQGHHG�� DUH� YHU\� VLPSOH
DJUHHPHQWV�PDGH�E\�SHRSOH�ZKR�GR�QRW�ERWKHU�WR�LQVHUW�FODXVHV�IRU�HYHU\�SRVVLEOH�FRQWLQ�
JHQF\�WKDW�PLJKW�DULVH��(YHQ�WKH�PRVW�FRPSOH[�FRQWUDFWV³VXFK�DV�WKRVH�WKDW�DUH�LQYROYHG�LQ
RUJDQLVLQJ�D�ODUJH�FRUSRUDWLRQ³ZRXOG�EH�XQLQWHOOLJLEOH�WR�DQ\RQH�ZKR�ZDV�XQIDPLOLDU�ZLWK
WKH�YDVW� VWRUH�RI�VXSSRVHGO\�FRPPRQ�H[SHULHQFH�DQG�H[SHFWDWLRQV�DQG�VKDUHG�SUHVXSSRVL�
WLRQV�XSRQ�ZKLFK�WKH�SDUWLHV�GUHZ�EXW�WKDW�WKH\�QHYHU�PDGH�H[SOLFLW��,I�HYHU�WKH�QHHG�IRU�LW
DULVHV�� VXFK� WKLQJV�DUH�EURXJKW� LQWR� WKH�RSHQ� WKHQ�DQG� WKHUH��$W� WKDW�PRPHQW�� LW�PD\� VWLOO
WUDQVSLUH� WKDW� WKHUH� UHDOO\�ZDV�QR�DJUHHPHQW�DERXW� WKRVH� WKLQJV��DOWKRXJK�DOO� WKH�SDUWLHV� WR
WKH�FRQWUDFW�WKRXJKW�WKHUH�ZDV��,Q�PRVW�FDVHV��KRZHYHU��WKH�MXGJHV�ZLOO�QRW�ORRN�NLQGO\�RQ
DWWHPSWV� E\� DQ\� SDUW\� WR� LPSRVH� H[� SRVW� VRPH� IDQFLIXO� LQWHUSUHWDWLRQ� RQ� RQH� RU� PRUH� RI
WKRVH�LPSOLFLW�EDFNJURXQG�FODXVHV�WKDW�SHRSOH�UHDVRQDEO\�FRXOG�WDNH�IRU�JUDQWHG�

$Q\�MXGJH��WKHUHIRUH��PXVW�WDNH�VHULRXVO\�WKH�LPSRUWDQW�TXDOLILFDWLRQ�WR�%ORFN·V�IUHH�WR�ILUH
UXOH��QDPHO\�¶WKDW�WKHUH�LV�QR�ORQJ�UXQ�FRQWUDFW�LQ�IRUFH�SUHFOXGLQJ�>WKH�RSWLRQ�WR�ILUH�DQ�HP�
SOR\HH�DW�ZLOO@·��7R�GR�VR��KRZHYHU��WKH�MXGJH�PXVW�ORRN�QRW�RQO\�DW�WKH�H[SOLFLW�WHUPV�RI�WKH
FRQWUDFW��EXW�DOVR�DW�WKH�UHDO�VLWXDWLRQ�LQ�ZKLFK�WKH�FRQWUDFW�ZDV�PDGH��7KDW�LV�ZKHUH�KH�ZLOO
KDYH�WR�ORRN�LI�KH�ZDQWV�WR�NQRZ�ZKDW�PD\�EH�SUHVXPHG�WR�EH�D�SDUW�RI�WKH�FRQWUDFW�HYHQ�LI
LW�ZDV�QRW�VWDWHG�H[SOLFLWO\��7KH�HVVHQWLDO�SRLQW�LV�WKDW�KH�PXVW�ORRN�DQG�QRW�SXOO�WKH�IDFWV�RXW

������������������������������������������������
�� Block, p.65.
�� Ibid.
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RI�KLV�VOHHYH�RU�WKH�OHJDO�FRGH��6R�ZKDW�ZLOO�WKH�MXGJH�ILQG"�7KHUH�LV�OLWWOH�FKDQFH�WKDW�KH�ZLOO
ILQG�WKDW�SURVSHFWLYH�HPSOR\HHV�H[SHFW�DQG�DJUHH�WR�EHLQJ�ILUHG�DW�DQ\�WLPH��IRU�DQ\�UHDVRQ�DW
DOO��7KH�MXGJH�FDQQRW�VLPSO\�SUHVXSSRVH�WKHLU�DJUHHPHQW�WR�WKDW�FRQGLWLRQ�DV�D�PDWWHU�RI�OHJDO
SULQFLSOH��,I�KH�FRXOG�GR�WKDW��KH�FRXOG�MXVW�DV�ZHOO�WXUQ�WKH�WDEOH��$V�D�PDWWHU�RI�OHJDO�SULQFL�
SOH��KH�ZRXOG�WKHQ�GHFODUH��HYHU\�SURVSHFWLYH�HPSOR\HU�DJUHHV�QHYHU�WR�ILUH�DQ�HPSOR\HH�IRU
ZKDWHYHU�UHDVRQ��XQOHVV�KH�H[SOLFLWO\�VWLSXODWHV�WKH�JURXQGV�IRU�GLVPLVVDO� LQ�WKH�ODERXU�FRQ�
WUDFW�

,�EHW�WKDW�HYHQ�LQ�D�OLEHUWDULDQ�ZRUOG�QR�MXGJH�ZLOO�LQWHUSUHW�WKH�ODERXU�FRQWUDFW�EHWZHHQ�WKH
HPSOR\HU�DQG�WKH�VHFUHWDU\�LQ�WKH�ZD\�%ORFN�VXJJHVWV��:��%ORFN�-��ZRXOG�EH�RXW�RI�EXVLQHVV
LQ�QR�WLPH�LI�KH�WKRXJKW�D�FRQWUDFW�ZDV�D�¶WH[W·�DQG�QRWKLQJ�PRUH��7KH�HPSOR\HU�ZKR�WHOOV�KLV
VHFUHWDU\�WKDW�VKH�VKRXOG�FRQVLGHU�KHUVHOI�ILUHG�XQOHVV�VKH�DJUHHV�WR�VOHHS�ZLWK�KLP��LV�WU\LQJ
WR�JHW�KHU�WR�GR�VRPHWKLQJ�VKH�GLG�QRW�FRQWUDFW�IRU��:H�PXVW�EH�LQ�WKH�UHDOP�RI�VFLHQFH�ILF�
WLRQ�LI�ZH�FDQ�VDIHO\�DVVXPH�WKDW�DQ\�SHUVRQ�ZKR�WDNHV�RQ�VHFUHWDULDO�ZRUN�XQGHUVWDQGV�WKDW
WKLV�LQYROYHV�VDWLVI\LQJ�WKH�ERVV·V�VH[XDO�GHVLUHV�

6XSSRVH�D�ZRUNHU�LV�KLUHG�WR�OLIW�FUDWHV�WKDW�ZHLJK�WZHQW\�SRXQGV�HDFK��$IWHU�D�ZKLOH��KLV
HPSOR\HU� WHOOV� KLP� WKDW� XQOHVV� KH� DJUHHV� KHQFHIRUWK� WR� OLIW� FUDWHV� WKDW� ZHLJK� ILIW\� SRXQGV
HDFK��KH�ZLOO�EH�ILUHG��,I�WKDW�LV�DQ�RIIHU�WR�UHQHJRWLDWH�WKH�ODERXU�FRQWUDFW�RU�HOVH�WHUPLQDWH�LW�
QR�REMHFWLRQ�FDQ�EH�PDGH��%XW�LW�GRHV�QRW�ORRN�OLNH�VXFK�DQ�RIIHU��,W�ORRNV�OLNH�DQ�DWWHPSW�WR
XQLODWHUDOO\�FKDQJH�WKH�H[SOLFLW�WHUPV�RI�WKH�FRQWUDFW��,I�WKDW�LV�WKH�FDVH��D�MXGJH³HVSHFLDOO\��,
VKRXOG�VD\��D�OLEHUWDULDQ�RQH³ZLOO�QRW�MXVW�FRQVLGHU�WKDW�DQ�HPSOR\HU�LV�IUHH�WR�KLUH�DQG�ILUH
DW�ZLOO��7KDW�UXOH�LV�QRW�WKH�LVVXH�KHUH��7KH�LVVXH�LV��ZKHWKHU�WKH�ODERXU�FRQWUDFW�LPSOLHV�WKDW
WKH�HPSOR\HU�FDQ�XQLODWHUDOO\�FKDQJH�LWV�WHUPV�ZLWKRXW�YLRODWLQJ�WKH�FRQWUDFW�KH�KDV�ZLWK�WKH
ZRUNHU�

%ORFN·V�UXOH�VHHPV�WR�LPSO\�WKDW�D�ODERXU�FRQWUDFW�LPSRVHV�QR�UHVWULFWLRQV�RQ�DQ�HPSOR\HU
ZKR�LV�VPDUW�HQRXJK�WR�DGG�¶2U�HOVH�\RX�DUH�ILUHG·�WR�HYHU\�GHPDQG�KH�PDNHV��,W�VHHPV�WR
LPSO\�WKDW�HYHU\�ODERXU�FRQWUDFW�PXVW�EH�XQGHUVWRRG�WR�FRQWDLQ�DQ�¶DQ\WKLQJ�JRHV·�FODXVH�LQ
IDYRXU� RI� WKH� HPSOR\HU�� 1RZ� LW� PLJKW� VHHP� WKDW� LI� WKDW� ZHUH� LQGHHG� WKH� VWDQGDUG� XQGHU�
VWDQGLQJ�LPSRVHG�E\�WKH�OHJDO�FRGH��LW�ZRXOG�QRW�PDWWHU��EHFDXVH�SHRSOH�VWLOO�ZRXOG�KDYH�WKH
RSWLRQ�WR�PDNH�H[SOLFLW�LQ�WKHLU�FRQWUDFWV�ZKDWHYHU�WKH\�ZDQW��+RZHYHU��WKDW�¶&RDVLDQ�PRYH·
ZRXOG�QRW�FKDQJH�WKH�IDFW�WKDW�D�SHUVRQ�VHHNLQJ�HPSOR\PHQW�ZRXOG�KDYH�WR�EH�YLUWXDOO\�SUH�
VFLHQW�DERXW�DQ\�GHPDQG�WKH�HPSOR\HU�FRXOG�PDNH��LI�KH�LV�WR�NQRZ�ZKDW�KH�LV�FRPPLWWLQJ
KLPVHOI�WR�LQ�VLJQLQJ�D�FRQWUDFW�

5DWKHU�WKDQ�D�FRQVLVWHQW�DSSOLFDWLRQ�DQG�JXDUDQWHH�RI�WKH�SULQFLSOHV�RI�IUHHGRP�LQ�WKH�UHDO
ZRUOG��%ORFN·V�UXOH�LV�WUXO\�D�/DZ\HUV·�*XDUDQWHHG�(PSOR\PHQW�$FW��7KH�PHFKDQLFDO�DSSOL�
FDWLRQ�RI� WKH�VR�FDOOHG�QRQ�DJJUHVVLRQ�D[LRP�WKDW�KH� IDYRXUV�ZRXOG�QRW� DIIHFW�RQO\� ODERXU
FRQWUDFWV��EXW�HYHU\�RWKHU�FRQWUDFW�DV�ZHOO��,W�ZRXOG�HQVXUH�WKDW�QR�SHUVRQ�FRXOG�JHW�WKURXJK
WKH�GD\�ZLWKRXW�WKH�DVVLVWDQFH�RI�DQ�DUP\�RI�ODZ\HUV�WR�GUDZ�XS�DQG�UHYLVH�FRQWUDFWV�RI�XQL�
PDJLQDEOH�FRPSOH[LW\��<RXU� VXUYLYDO� DQG� IRUWXQHV� LQ� D� OLEHUWDULDQ�ZRUOG�ZRXOG�GHSHQG�RQ
KRZ�VPDUW�\RXU�ODZ\HUV�DUH��FRPSDUHG�WR�WKRVH�RI�RWKHUV��,�DP�VXUH�WKDW�LV�QRW�ZKDW�WKRVH
ZKR�DUH�GUDZQ�WR�OLEHUWDULDQLVP�DUH�EDUJDLQLQJ�IRU��:K\�WU\�WR�HVFDSH�IURP�WKH�ODE\ULQWK�RI

UHJXODWLRQ�DQG�UHG�WDSH�RI�VWDWLVW�VRFLHWLHV�LI�LW�RQO\�ZLOO�ODQG�\RX�LQ�D�PD]H�RI�VPDOO�SULQW"��

������������������������������������������������
�� The libertarian legalist’s answer is, of course, that the regulations and the red tape are coercively im-

posed whereas the small print is freely agreed to. However, it is the libertarian legalist’s code that compels
you to devote all your resources to getting the small print right. If you don’t, the application of that code will
force you to do or accept things that you really did not contract for but simply did not foresee or expect. After
all, the libertarian legalist will say, you should not trust anybody. If you are foolish enough to assume that
others are trustworthy, you have only yourself to blame!
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%DFN�WR�EDVLFV

$V�,�VHH�LW��WKH�WURXEOH�ZLWK�.LQVHOOD·V�DQG�%ORFN·V�OLEHUWDULDQ�OHJDO�WKHRU\�KDV�LWV�LPPHGLDWH
URRWV�LQ�WKH�HOHYDWLRQ�RI�WKH�QRQ�DJJUHVVLRQ�UXOH�WR�WKH�VWDWXV�RI�WKH�RQH�DQG�RQO\�¶D[LRP·�RI
OHJDOLW\�� 3K\VLFDO� DJJUHVVLRQ³LQLWLDWLRQ� RI� YLROHQW�� LQYDVLYH� DFWLRQ³DJDLQVW� DQRWKHU� SHUVRQ
RU� KLV� SURSHUW\� PRVW� FHUWDLQO\� LV� D� SDUDGLJPDWLF� FDVH� RI� XQODZIXO� DFWLRQ�� ,� ZKROHKHDUWHGO\
DGPLW�WKDW�IRU�PDQ\�SXUSRVHV�WKH�QRQ�DJJUHVVLRQ�UXOH�ZLOO�GR��1HYHUWKHOHVV��LW�GRHV�QRW�IRO�
ORZ�WKDW�VXFK�DJJUHVVLRQ�LV�WKH�RQO\�W\SH�RI�XQODZIXO�DFWLRQ�DQG�WKHUHIRUH�WKH�RQO\�W\SH�WKDW
VKRXOG�EH�UXOHG�RXW�E\�D�OLEHUWDULDQ�OHJDO�FRGH��:H�FDQ�XQGHUVWDQG�WKDW�LQ�DXWKRULVLQJ�WKH�XVH
RI�YLROHQFH�LQ�WKH�HQGHDYRXU�WR�FRPEDW�DQ\�IRUP�RI�XQODZIXO�DFWLRQ�RU�LQMXVWLFH��RQH�ZLVKHV
WR�HUU�RQ�WKH�VLGH�RI�VDIHW\��+RZHYHU��EHQGLQJ�RYHU�EDFNZDUGV�WR�PDNH�VXUH�WKDW�WKH�DSSOL�
FDWLRQ�RI�WKH�OHJDO�FRGH�LV�QRW�LWVHOI�D�VRXUFH�RI�LQMXVWLFH�KDV�LWV�ULVNV��DV�ZH�KDYH�VHHQ��,�GR
QRW� PHDQ� RQO\� WKH� ULVN� RI� IDOOLQJ� RYHU� RQ� RQH·V� EDFN³ZKLFK� VHHPV� WR� EH� .LQVHOOD·V� IDWH�
7KRVH�ZKR�EHQG�RYHU�EDFNZDUGV�DUH�MXVW�DV�OLNHO\�WR�HQG�XS�ORRNLQJ�DW�WKH�VN\��ZKLFK�LV�QRW
WKH�SODFH�ZKHUH�PRVW�LQMXVWLFHV�RFFXU��7KDW��,�WKLQN��LV�WKH�SUREOHP�ZLWK�%ORFN·V�GLVFXVVLRQ
RI�EODFNPDLO���

,�DP�QRW�JRLQJ�WR�WDNH�WKLV�RSSRUWXQLW\�WR�HODERUDWH�RQ�WKH�IRXQGDWLRQV�RI�P\�SKLORVRSK\
RI�IUHHGRP�DQG�MXVWLFH��+RZHYHU��,�PXVW�VD\�VRPHWKLQJ��VR�DV�QRW�WR�OHDYH�WKH�UHDGHU�ZLWK
WKH�LPSUHVVLRQ�WKDW�DOO�RI�WKH�DERYH�FRPPHQWV�DUH�PHUHO\�DG�KRF�

$�OLEHUWDULDQ�OHJDO�WKHRU\�PXVW�EH�IRXQGHG�RQ�D�VRXQG�SKLORVRSK\�RI�ODZ�LI�LW�LV�WR�KDYH�DQ\
FKDQFH�RI�KROGLQJ� LWV�JURXQG�LQ�VHULRXV� LQWHOOHFWXDO�GHEDWH��%ORFN�DQG�.LQVHOOD�GR�QRW�SUR�
YLGH�VXFK�D�SKLORVRSK\��WKH\�DVVXPH�LQVWHDG�WKDW�LW�FDQ�EH�IRXQG�LQ�5RWKEDUG·V�ZULWLQJV��HV�
SHFLDOO\�7KH�(WKLFV�RI�/LEHUW\��$W�DQ\�UDWH��WKH\�SUHVXSSRVH�WKH�YDOLGLW\�RI�5RWKEDUG·V�WKHRU\�RI
ODZ��+RZHYHU��LQ�KLV�(WKLFV�RI�/LEHUW\��5RWKEDUG�H[SOLFLWO\�ZDUQHG�KLV�UHDGHUV�WKDW�KH�KLPVHOI
ZDV�PHUHO\�SUHVXSSRVLQJ�WKH�YDOLGLW\�RI�WKH�WKHRU\�RI�QDWXUDO�ODZ�DQG�ZRXOG�QRW�DWWHPSW�¶D

IXOO�VFDOH�GHIHQVH�RI�WKDW�WKHRU\·����)RU�WKDW�KH�UHIHUUHG�WR�ZKDW�XQVSHFLILHG�¶HWKLFDO�SKLORVR�
SKHUV·�KDG�¶DEO\�H[SRXQGHG�DQG�GHIHQGHG�HOVHZKHUH·��7KHUH�LV��WR�EH�VXUH��D�ORW�LQ�WKH�OLWHUD�
WXUH�RQ�QDWXUDO� ODZ� WKDW� VKRXOG�ZDUP� WKH�KHDUW� DQG� VWLPXODWH� WKH� EUDLQ� RI� DQ\� OLEHUWDULDQ�
+RZHYHU�� WKHUH� LV�SUHFLRXVO\� OLWWOH� �LI�DQ\��HYLGHQFH� WKDW� LW�ZDV�RQO\� ODFN�RI� ORJLFDO�DFXPHQ
WKDW�NHSW�WKH�DXWKRUV�RI�WKH�QDWXUDO�ODZ�WUDGLWLRQ�IURP�GLVFRYHULQJ�WKDW�D�ULJRURXV�DSSOLFDWLRQ
RI� WKH�5RWKEDUGLDQ�QRQ�DJJUHVVLRQ�D[LRP�ZRXOG� VROYH�DOO�TXHVWLRQV�RI� ODZ�� ,Q�DQ\�FDVH�� LW
VHHPV�FOHDU� WKDW�5RWKEDUG�SUHVXSSRVHG�D� ORW�RI� WKLQJV� LQ�KLV� H[SRVp�RI� DSSOLHG� OLEHUWDULDQ
HWKLFV��,�EHOLHYH�ZH�KDYH�WR�WDNH�WKRVH�SUHVXSSRVLWLRQV�VHULRXVO\��7KH\�SURYLGH�WKH�FRQWH[W
ZLWKLQ�ZKLFK�WKH�QRQ�DJJUHVVLRQ�UXOH�FDQ�EH�DSSOLHG�SURSHUO\�

1DWXUDO�ODZ�LV��RI�FRXUVH��WKH�SODFH�WR�VWDUW��,W�LV�XQIRUWXQDWH�WKDW�PRVW�SHRSOH�E\�QRZ�KDYH
VXFFXPEHG�DOPRVW�ZLWKRXW�UHVHUYDWLRQ�WR�WKH�SRVLWLYLVW�GHOXVLRQ�WKDW�¶ODZ·�PHDQV�¶OHJDO�UXOH·�
7KLV�PDNHV� LW�KDUG� WR�JLYH�D�VHQVLEOH�PHDQLQJ� WR� WKH�H[SUHVVLRQ� ¶QDWXUDO� ODZ·�� ,W� LV�KDUG� WR
WKLQN�RI�D�UXOH³HVSHFLDOO\�D�UXOH�RI�FRQGXFW³DV�VRPHWKLQJ�QDWXUDO��+RZHYHU��WKH�ZRUG�¶ODZ·
SULPDULO\�PHDQV�RUGHU�DQG�RUGHU�FDQ�EH�QDWXUDO��(YHQ� LI�ZH�WKLQN�RQO\�RI� WKH�RUGHU�RI� WKH
KXPDQ�ZRUOG��ZH�FDQ�VWLOO�PDNH�VHQVH�RI�WKH�QRWLRQ�WKDW�WKHUH�LV�D�QDWXUDO�RUGHU�RI�WKH�KX�
PDQ�ZRUOG�

������������������������������������������������
�� Apart from Kinsella’s and Block’s papers, the Symposium on Applications of Libertarian Legal Theory

published in the Journal of Libertarian Studies also has a contribution by James Ostrowski, “The Rise and
Fall of Jury Nullification”, pp.89-115. Although Block gives us no indication about the standing or even the
possibility of trial by jury, a fortiori of jury nullification, we may well wonder how Block’s legal theorems on
libel and labour contracts would be dealt with by juries claiming the right to judge legal rules.

�� Rothbard, The Ethics of Liberty, p.vi.
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$Q�RUGHU�LV�EDVLFDOO\�D�V\VWHP�LQ�ZKLFK�WKLQJV�FDQ�EH�GLVWLQJXLVKHG�FOHDUO\�DQG�V\VWHPDWL�
FDOO\��$�QDWXUDO�RUGHU��WKHQ��LV�D�V\VWHP�LQ�ZKLFK�WKLQJV�FDQ�EH�GLVWLQJXLVKHG�FOHDUO\�DQG�V\V�
WHPDWLFDOO\�RQ�WKH�EDVLV�RI�REMHFWLYH��QDWXUDO�TXDOLWLHV��SURSHUWLHV�DQG�UHODWLRQV��1DWXUDO� ODZ�
ZKLFK� LV�RXU�FRQFHUQ�KHUH�� LV�D�V\VWHP�LQ�ZKLFK�KXPDQ�DJHQWV�FDQ�EH�GLVWLQJXLVKHG�FOHDUO\
DQG� V\VWHPDWLFDOO\� RQ� WKH� EDVLV� RI� WKHLU� REMHFWLYH�� QDWXUDO� TXDOLWLHV� DV� GLIIHUHQW� \HW� VLPLODU�
VHSDUDWH�\HW�LQWHUDFWLQJ�QDWXUDO�SHUVRQV��,Q�VKRUW��LW�LV�DQ�RUGHU�RI�QDWXUDO�SHUVRQV�

7KH�IXQGDPHQWDO�SUHVXSSRVLWLRQ�RI�WKH�QDWXUDO�ODZ�DSSURDFK�LV��RI�FRXUVH��WKDW�LW�LV�SRVVL�
EOH� WR�GLVWLQJXLVK�EHWZHHQ� DQ\� WZR�KXPDQ� SHUVRQV� RQ� WKH� EDVLV� RI� WKHLU� REMHFWLYH� QDWXUDO
FKDUDFWHULVWLFV��7KH�FRUH�RI�QDWXUDO�ODZ�WKHRU\³ZKLFK�ZLOO�QRW�EHFRPH�YLVLEOH�XQWLO�ZH�KDYH
ZHHGHG� RXW� WKH� RYHUJURZWK� RI� PHWDSK\VLFDO� DQG� WKHRORJLFDO� QRWLRQV� WKDW� KDV� EXUGHQHG� LW
WKURXJKRXW�WKH�DJHV³LV�WKDW�WKH�KXPDQ�ZRUOG�LV�LQ�RUGHU�VR�ORQJ�DV�KXPDQ�EHLQJV�UHVSHFW
WKH� QDWXUDO� GLVWLQFWLRQV� WKDW� GHILQH� LW�� 7KH\� DUH� WKH� GLVWLQFWLRQV� WKDW� PDUN� WKH� ERXQGDULHV
EHWZHHQ�DQ\�WZR�KXPDQ�SHUVRQV��WKHLU�ERGLHV��DFWLRQV��ZRUGV�DQG�ZRUNV��7KH\�DUH�WKH�GLV�
WLQFWLRQV�WKDW�PDNH�LW�SRVVLEOH�IRU�XV��DW�OHDVW�LQ�SULQFLSOH�DOWKRXJK�QRW�DOZD\V�LQ�SUDFWLFH��WR
VD\�RI�DQ\�ERG\��DFWLRQ��ZRUG�RU�ZRUN��WKDW�LW�LV�WKLV�RU�WKDW�SHUVRQ·V�ERG\��DFWLRQ��ZRUG�RU
ZRUN�

7KXV��IURP�WKH�SHUVSHFWLYH�RI�QDWXUDO�ODZ��LW�LV�SRVVLEOH�WR�FODVVLI\�KXPDQ�DFWLRQV�RI�ZKDWHYHU
NLQG³QRW�MXVW�WKRVH�WKDW�FDQ�EH�IXOO\�GHVFULEHG�LQ�SK\VLFDO�WHUPV³DV�HLWKHU�ODZIXO�RU�XQODZ�
IXO��7KH�GHFLVLYH�FULWHULRQ� LV�ZKHWKHU� LQ�SHUIRUPLQJ�DQ�DFWLRQ�D�KXPDQ�EHLQJ�GRHV�RU�GRHV
QRW�UHVSHFW�WKRVH�QDWXUDO�GLVWLQFWLRQV�EHWZHHQ�KLPVHOI�DQG�RWKHU�SHUVRQV�RU�EHWZHHQ�DQ\�WZR
RWKHU�SHUVRQV��7R�SXW�LW�GLIIHUHQWO\��ZH�FDQ�GLVWLQJXLVK�DFWLRQV�WKDW�PDLQWDLQ��VWUHQJWKHQ�RU
UHVWRUH�WKH�QDWXUDO�RUGHU�IURP�DFWLRQV�WKDW�FDXVH�FRQIXVLRQ�LQ�WKH�KXPDQ�ZRUOG��$FWLRQV�RI
WKH�ODWWHU�NLQG�FDXVH�¶ZDU·��D�*HUPDQLF�ZRUG�PHDQLQJ�FRQIXVLRQ��WKH�LQDELOLW\�WR�GLVWLQJXLVK
RQH� WKLQJ� IURP� DQRWKHU�� DQG� HYHQWXDOO\� WKH� WRWDO� EUHDNGRZQ� RI� WKH� RUGHU� RI� WKH� KXPDQ
ZRUOG��¶ZDU·�LQ�WKH�XVXDO�VHQVH���6XFK�DQ�DFWLRQ�PDNHV�LW�GLIILFXOW��HYHQ�LPSRVVLEOH�WR�WHOO�WKH
LQQRFHQW�IURP�WKH�JXLOW\��WKH�GHEWRU�IURP�WKH�FUHGLWRU��WKH�UHDO�SHUVRQ�IURP�DQ�LPSRVWRU��WKH
YROXQWDU\�SDUWLFLSDQW�IURP�RQH�ZKR�LV�IRUFHG��WULFNHG�RU�PDQLSXODWHG�LQWR�SDUWLFLSDWLQJ��DQG
VR�RQ�

6R�IDU�LQ�WKLV�DFFRXQW��QDWXUDO�ODZ�WKHRU\�LV�PHUHO\�GHVFULSWLYH��$V�VXFK�LW�GRHV�QRW�WHOO�XV
ZKHWKHU�ZH�RXJKW�WR�UHVSHFW�WKH�QDWXUDO�RUGHU�RI�WKH�KXPDQ�ZRUOG��2QH�PLJKW�FRQFHLYDEO\
DFFHSW� LWV� GHVFULSWLYH� DVSHFWV� \HW� PDLQWDLQ� WKDW� ZH� RXJKW� WR� KDYH� FRQIXVLRQ�� GLVRUGHU� RU
FKDRV��2U�RQH�PLJKW�KROG�WKDW�ZH�RXJKW�WR�UHSODFH�QDWXUDO�ODZ�ZLWK�DQ�DUWLILFLDO�RUGHU³H�J��D
XWRSLD³WKDW�LV�GHILQHG�LQ�WHUPV�RI�QRQ�REMHFWLYH��VXEMHFWLYH�RU�FRQYHQWLRQDO��SHUKDSV�LPDJL�
QDU\�DQG�DW�DQ\�UDWH�DUWLILFLDO�GLVWLQFWLRQV��+RZHYHU��LQ�VR�IDU�DV�D�QRUPDWLYH�VWDQFH�LV�DVVRFL�
DWHG�ZLWK�QDWXUDO�ODZ�WKHRU\��LW�LV�XVXDOO\�KHOG�WR�EH�WKDW�SHRSOH�RXJKW�WR�UHVSHFW�WKH�QDWXUDO
RUGHU�RI� WKH�KXPDQ�ZRUOG��:H�QHHG�QRW� JR� KHUH� LQWR� WKH� TXHVWLRQ� RI� KRZ� WR� MXVWLI\� WKDW

VWDQFH� LQ�UDWLRQDO� WHUPV����,W� LV�HQRXJK�WR�QRWH� WKDW� LW� LPSOLHV� WKDW�SHRSOH�RXJKW� WR� UHVSHFW

RQH�DQRWKHU�DV�WKH�QDWXUDO�SHUVRQV�WKH\�DUH����,W�GRHV�QRW�LPSO\�WKDW�WKH\�RXJKW�WR�UHVSHFW�RQH
DQRWKHU�RQO\� DV� WKH� LGHDO� W\SHV� WKH\�ZRXOG�KDYH� WR�EH� LI� WKH\�ZHUH�HYHU� WR�EH�DGPLWWHG� LQ
RQH·V�IDYRXULWH�XWRSLD��1HLWKHU�GRHV�LW�LPSO\�WKDW�WKH\�DUH�UHVSHFWDEOH�RQO\�DV�PHUH�SK\VLFDO

������������������������������������������������
�� I have dealt with that question in my book Het fundamenteel rechtsbeginsel (Kluwer-Rechtsweten-

schappen, Antwerp, 1982).
�� Respecting a person is obviously not the same as esteeming that person. On the one hand, it is as

easy to esteem a person (oneself or another) too much or too little as it is to demonstrate insufficient respect
for a person. On the other hand, there is no way that we can respect a person (oneself or another) too
much.
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ERGLHV�ZLWKRXW�DQ\�SUD[HRORJLFDO�LGHQWLW\����:KDW�LW�GRHV�PHDQ�LV��WKDW�ZH�RXJKW�WR�EH�MXVW�
-XVWLFH³L�H��UHVSHFW�IRU�WKH�QDWXUDO�RUGHU�RI�WKH�KXPDQ�ZRUOG�RU�UHVSHFW�IRU�QDWXUDO�ODZ³

UHTXLUHV�WKDW�ZH�UHVSHFW�WKH�QDWXUDO�GLVWLQFWLRQV�DPRQJ�RXUVHOYHV�LQ�HYHU\WKLQJ�ZH�GR�RU�VD\�
,W�FHUWDLQO\�UHTXLUHV�WKDW�ZH�GR�QRW�LQLWLDWH�SK\VLFDO�YLROHQFH�DJDLQVW�RWKHUV�DQG�WKHLU�ZRUNV�RU
SURSHUW\��,W�DOVR�UHTXLUHV�WKDW�ZH�GR�QRW�XQLODWHUDOO\�DSSURSULDWH�DQ\�SDUW�RI�DQRWKHU·V�LGHQ�
WLW\��ZRUGV�RU� DFWLRQV��QRU� DWWHPSW� WR�SDVV�RII�RXU�RZQ�DFWLRQV�DQG�ZRUGV�DV� LI� WKH\�ZHUH
UHDOO\�DQRWKHU·V��,QGHHG��WKH�ODWWHU�UHTXLUHPHQW�DSSHDUV�WR�EH�PRUH�EDVLF�WKDQ�WKH�ILUVW��8Q�
OHVV�WKHUH�LV�D�FOHDU�GLVWLQFWLRQ�EHWZHHQ�\RX�DQG�,³DQG�DOVR�EHWZHHQ�¶,�GR�RU�VD\·�DQG�¶<RX
GR�RU�VD\·³WKH�GLVWLQFWLRQ�EHWZHHQ�¶ZKDW�\RX�GR�RU�VD\�WR�PH·�DQG�¶ZKDW�,�GR�RU�VD\�WR�\RX·
FDQQRW�EH�PDGH�

:LWKLQ�WKLV�DSSURDFK³ZKLFK�LV�DGPLWWHGO\�SUHVHQWHG�KHUH�RQO\�LQ�WKH�EDUHVW�RXWOLQH³WKH
QRQ�DJJUHVVLRQ�UXOH�WDNHV�LWV�SURSHU�SODFH�LQ�D�WKHRU\�RI�MXVWLFH��$�MXVW�OHJDO�FRGH�VHHNV�WR�EH
DV�FORVH�WR�WKH�UHTXLUHPHQWV�RI�MXVWLFH�DV�LV�KXPDQO\�SRVVLEOH��,W�GRHV�VR�E\�PDNLQJ�DV�JRRG
DQG� FOHDU� DQG� V\VWHPDWLF� D�GLVWLQFWLRQ� EHWZHHQ� ODZIXO� DQG� XQODZIXO� DFWLRQV� DV� WKH� FLUFXP�
VWDQFHV� DOORZ�� 2Q� QR� DFFRXQW� VKRXOG� LW� HYDGH� WKH� FKDOOHQJH� RI� MXVWLFH� PHUHO\� EHFDXVH� LW
ZRXOG�EH�VLPSOHU�WR�RSHUDWH�LI�LW�GLG�QRW�KDYH�WR�ERWKHU�DERXW�FHUWDLQ�DVSHFWV�RI�UHDOLW\�WKDW
DUH�SHUKDSV�PRUH�HOXVLYH�WKDQ�RWKHUV��'LVUHVSHFW�RI�DQRWKHU�SHUVRQ�LV�ZLWKRXW�GRXEW�HDVLHU
WR� UHFRJQLVH� LQ� D�SK\VLFDOO\� LQYDVLYH�DFWLRQ� WKDQ� LQ�D� V\PEROLF� DFW� VXFK� DV�PLVUHSUHVHQWLQJ
RQHVHOI�DV�DQRWKHU�RU�DQRWKHU�DV�RQHVHOI��EXW�WKDW�GRHV�QRW�PHDQ�WKDW�WKHUH�LV�QR�LQMXVWLFH�LQ
WKH�ODWWHU�W\SH�RI�DFW�

,� DP� TXLWH� VXUH� WKDW� WKH� QDWXUDO� ODZ� DSSURDFK� GRHV� QRW� VDQFWLRQ� SDWHQWV� RU� PDQ\� RWKHU
NLQGV�RI�VR�FDOOHG�¶LQWHOOHFWXDO�SURSHUW\·��,W�ZRXOG�OHDYH�PXFK�RI�.LQVHOOD·V�DQDO\VLV�LQWDFW��EXW
LW�ZRXOG�FHUWDLQO\�DQFKRU�LW�LQ�D�VROLG�IRXQGDWLRQ��$�WUDGHPDUN�SLUDWH�IDLOV�WR�UHVSHFW�DW�OHDVW
RQH�RWKHU�SHUVRQ��7UDGHPDUN�SLUDF\�LV�XQODZIXO�HYHQ�LI�LW�LV�QRW�D�SK\VLFDO�DJJUHVVLRQ�DJDLQVW
DQ\�SHUVRQ�RU�KLV�SURSHUW\��EHFDXVH� LW� LV�DQ�XQDXWKRULVHG�XVH�RU�GLVSODFHPHQW�RI�DQRWKHU·V
SHUVRQDO�LGHQWLW\�DQG�LQWHJULW\��,W�LV�XQODZIXO�DQG�LW�VKRXOG�EH�LOOHJDO�WR�PLVUHSUHVHQW�RQHVHOI
DV� DQRWKHU� SHUVRQ� �H[FHSW� LQ� ODZIXO� VHOI�GHIHQFH� DJDLQVW� DQ� DJJUHVVRU��� UHJDUGOHVV� RI� KRZ
PDQ\�RWKHU�SHUVRQV�DUH� IRROHG�E\� WKH�SLUDWH·V� DWWHPSW� WR� VRZ�FRQIXVLRQ�� ,Q�P\�YLHZ�� LW� LV
ODZIXO�IRU�WKH�YLFWLP�RI�VXFK�LGHQWLW\�SLUDF\�WR�XVH�DQ\�PHDQV�LW�WDNHV��LQFOXGLQJ�YLROHQFH�LI
WKDW�WXUQV�RXW�WR�EH�QHFHVVDU\��WR�VWRS�RWKHUV�IURP�XVLQJ�FRXQWHUIHLW�PDUNV�RI�KLV�LGHQWLW\�

/LNHZLVH�� WKH�QDWXUDO� ODZ�DSSURDFK�ZRXOG�QRW�GHVWUR\�%ORFN·V� WKHRU\�RI�EODFNPDLO��EXW� LW
GRHV�SURYLGH�D�XVHIXO�DQDO\WLFDO�WRRO�IRU�PDNLQJ�VRPH�UHOHYDQW�GLVWLQFWLRQV��6XUHO\��WR�VD\�WKDW
PRVW�FDVHV�RI�EODFNPDLO�DUH�OHJLWLPDWH�GRHV�QRW� ORJLFDOO\�FRPPLW�RQH�WR�VD\�WKDW�IDOVHO\�DF�
FXVLQJ�D�SHUVRQ�RI�D�FULPH� LV� OHJLWLPDWH��$�EODFNPDLOHU�QHHG�QRW�EH�FRQIXVLQJ� WKH� ODZ��EXW
WKRVH�ZKR�WKUHDWHQ�RWKHUV�ZLWK�OLEHO�RU�VODQGHU�PRVW�FHUWDLQO\�WKUHDWHQ�WR�VRZ�FRQIXVLRQ�LQ
WKH�KXPDQ�ZRUOG��7KH\�GR�VR�ZLWKRXW�KDYLQJ�WKH�H[FXVH�RI�DFWLQJ�LQ�VHOI�GHIHQFH�RU�HYHQ�LQ
LJQRUDQFH��7KHUH�LV�D�GLVWLQFWLRQ�EHWZHHQ�LQIRUPDWLRQ�WKDW�LV�ODZIXOO\�DFTXLUHG�DQG�LQIRUPD�
WLRQ�WKDW�LV�XQODZIXOO\�DFTXLUHG��7KH�W\SLFDO�EODFNPDLOHU�WR�ZKRVH�GHIHQFH�%ORFN�PD\�FRPH

������������������������������������������������
�� The approaches of natural law theory and Austrian economics are in my view linked by having the

same subject: the human person as such, i.e. the acting, thinking, speaking, purposeful human agent. Both
are in that respect resolutely antireductionist. Austrians resist the temptation to reduce economic phenom-
ena to a system of equations built up out of disembodied quasi-mathematical ‘functions’. Just so natural
lawyers resist the temptation to reduce the phenomena of human co-existence to a set-up of rigidly defined
artificial legal persons (i.e. roles, positions and indeed functions in a scheme of social organisation). Both
concentrate on human beings and what they do—especially what they do to one another. While Austrian
economics and natural law theory occasionally use such abstract concepts as ‘the citizen’, ‘the consumer’,
‘the criminal’, ‘the producer’, ‘the banker’ and so on, they are always aware that real human beings drive the
world. Any one, some, all or none of those abstractions may at any time approximately describe any natural
or real person, but only because natural persons consume, produce, commit crimes and handle money.



17

OHJLWLPDWHO\�� LV�RQH�ZKR�ODZIXOO\�KDV�DFTXLUHG�GDPDJLQJ� LQIRUPDWLRQ�DERXW�DQRWKHU�DQG�RI�
IHUV� WKDW�SHUVRQ�WKH�RSSRUWXQLW\� WR�FRQWDLQ�WKH� LQIRUPDWLRQ�DW�D�SULFH��'DPDJLQJ� LQIRUPD�
WLRQ� WKDW� KDV� EHHQ� DFTXLUHG� XQODZIXOO\� LV� DQ� DOWRJHWKHU� GLIIHUHQW� FDVH�� /LEHO� DQG� VODQGHU�
ZKLFK�GR�QRW�UHO\�RQ�LQIRUPDWLRQ�QR�PDWWHU�KRZ�LW�ZDV�DFTXLUHG�EXW�RQ�WKH�PLVUHSUHVHQWD�
WLRQ� RI� OLHV� DV� LQIRUPDWLRQ�� DUH� HYHQ� PRUH� GLIIHUHQW�� 8VLQJ� LQIRUPDWLRQ� WKDW� KDV� EHHQ� DF�
TXLUHG�ODZIXOO\�YLRODWHV�QR�RQH·V�ULJKWV��ZKHWKHU�WKH�LQIRUPDWLRQ�LV�GDPDJLQJ�RU�QRW��,W�LV�QR
LQVWDQFH�RI�D�IDLOXUH�WR�UHVSHFW�RWKHUV��8VLQJ�LQIRUPDWLRQ�WKDW�KDV�EHHQ�DFTXLUHG�XQODZIXOO\
SUHVXSSRVHV� D� ULJKWV� YLRODWLRQ�� DJDLQ�ZKHWKHU� WKH� LQIRUPDWLRQ� LV� GDPDJLQJ� RU� QRW�� ,W� GRHV
LPSO\�D�IDLOXUH�WR�UHVSHFW�DW� OHDVW�RQH�RWKHU�SHUVRQ��+RZHYHU��WKH�IDEULFDWLRQ�DQG�WHOOLQJ�RI
OLHV�DERXW�D�SHUVRQ�LV�D�YLRODWLRQ�RI�D�SHUVRQ·V�LGHQWLW\�DQG�LQWHJULW\³D�IDLOXUH�WR�UHVSHFW�KLP
DV�ZKR�DQG�ZKDW�KH�LV��,W�LV�VR�HYHQ�LI�WKH�IDEULFDWLRQ�RI�OLHV�DV�VXFK�LV�QRW�D�SK\VLFDO�LQYDVLRQ
RI�DQ\�SHUVRQ�RU�KLV�WDQJLEOH�SURSHUW\��,W�LV�IRU�WKH�SHUVRQ�DERXW�ZKRP�OLHV�DUH�WROG�WR�GHFLGH
ZKHWKHU�WR�VWRS�WKH�OLDU�LQ�KLV�WUDFNV�RU�QRW��,W�LV�LPPDWHULDO�ZKHWKHU�WKH�OLHV�DUH�GDPDJLQJ�RU
EHQHILFLDO�WR�KLP���7KURZLQJ�PXG�RU�JROG�DW�D�SHUVRQ�LV�XQODZIXO��EXW�LW�LV�XS�WR�WKDW�SHUVRQ
WR�GHFLGH�ZKHWKHU�WR�VHHN�WR�VWRS�WKH�WKURZHU�IURP�FRQWLQXLQJ�KLV�DFWLYLW\��

3HUVRQDO� LGHQWLW\� DQG� LQWHJULW\� DUH� WKH�SUHVXSSRVLWLRQV�RI� DQ\�SHUVRQDO� ULJKWV� DQG� LQ� WKDW
VHQVH�SDUW�RI�HYHU\�QDWXUDO�ULJKW�RI�HYHU\�QDWXUDO�SHUVRQ��5HVSHFW�IRU�SHUVRQV�LPSOLHV�UHVSHFW
IRU� WKHLU� LGHQWLW\� DQG� LQWHJULW\� DV� SHUVRQV� DV� PXFK� DV� LW� LPSOLHV� UHVSHFW� IRU� WKHLU� ¶WDQJLEOH

SURSHUW\·����,V�WKH�UHTXLUHPHQW�WKDW�ZH�UHVSHFW�RQH�DQRWKHU�DV�WKH�QDWXUDO�SHUVRQV�ZH�DUH�D
UHVWULFWLRQ�RI�RXU�IUHHGRP"�,V�LW�D�FDXVH�RU�LQGXFHPHQW�RI�LQMXVWLFH"�,�EHOLHYH�WKDW�WKRVH�ZKR
DQVZHU� WKHVH� TXHVWLRQV� DIILUPDWLYHO\� DVVXPH� D� EXUGHQ� RI� SURRI� WKDW� VRRQ� ZLOO� OHDYH� WKHP
EUHDWKOHVV��/LEHUWDULDQLVP��DV�,�XQGHUVWDQG�DQG�FKHULVK�LW��VKRXOG�IRXQG�LWV�WKHRULHV�RI�OHJDOLW\
RQ� WKH�QDWXUDO� ODZ� UHTXLUHPHQW�RI�XQLYHUVDO� UHVSHFW� IRU�SHUVRQV�� ,W� VKRXOG�QRW�EH� VDWLVILHG
ZLWK� LWV�SK\VLFDOLVW�VKDGRZ³ZKDW�UHPDLQV�RI� LW�DIWHU�ZH�KDYH�UHGXFHG�SHUVRQV�WR� ¶WDQJLEOH
SURSHUW\·�DQG�SUD[HRORJLFDO�UHODWLRQV�DPRQJ�SHUVRQV�WR�SK\VLFDO�UHODWLRQV�DPRQJ�EHKDYLRXUDO
XQLWV��7KH�SULPDU\�SKLORVRSKLFDO�REMHFWLYH�RI� OLEHUWDULDQLVP�LV� WR�UHVWRUH�QDWXUDO�SHUVRQV�WR
WKHLU�ULJKWIXO�SODFH�LQ�RXU�XQGHUVWDQGLQJ�RI�DQG�WKLQNLQJ�DERXW�WKH�KXPDQ�ZRUOG��7KDW�RE�
MHFWLYH�LPSOLHV�D�VXVWDLQHG�DWWDFN�RQ�WKH�UDPSDQW�UHGXFWLRQLVP�DQG�WKH�HQGOHVV�DUUD\V�RI�ILF�
WLRQV�� DEVWUDFWLRQV� DQG� DULG� IRUPDOLVPV� WKDW� FKDUDFWHULVH� VR� PXFK� RI� VRFLDO�� HFRQRPLF� DQG
OHJDO�VFLHQFH�WRGD\��+RZHYHU��ZH�VKRXOG�QRW�RYHUVKRRW�RXU�PDUN�LQ�WKH�HQGHDYRXU�WR�SURYH
WKH� WDXWRORJ\� WKDW� D�ZRUOG� ZLWKRXW� YLROHQFH� LV� D� ZRUOG� ZLWKRXW� YLROHQFH�� 8QOHVV� P\� FRP�
PHQWV� LQ�WKLV�SDSHU�KDYH�EHHQ�FRPSOHWHO\�PLVJXLGHG�� ,� WKLQN�,�KDYH�VKRZQ�WKDW� UHVWULFWLQJ
OLEHUWDULDQLVP� WR� WKH� HQIRUFHPHQW� RI� WKH� QRQ�DJJUHVVLRQ� UXOH� VWLOO� OHDYHV� XV� ZLWK� D� ZRUOG
ZKHUH�IUHHGRP�DQG�MXVWLFH�GR�QRW�PL[�

8QOHVV�ZH�ZDQW�OLEHUWDULDQLVP�WR�EH�MXVW�DQRWKHU�UHYROW�DJDLQVW�QDWXUH��ZH�VKRXOG�FRQVLGHU
WKDW�LW�LV�VXSSRVHG�WR�EH�DERXW�MXVWLFH�DQG�IUHHGRP�IRU�UHDO�KXPDQ�EHLQJV��,W�LV�QRW�DERXW�WKH
LQVWDOODWLRQ� RI� D� PHFKDQLFDO� UXOH� WKDW� RIIHUV� D� JROGHQ� RSSRUWXQLW\� IRU� DQ\� VFRXQGUHO� WKDW

������������������������������������������������
�� There are, of course, other aspects of the respect for persons that I have not discussed. Throwing

rocks or shooting a gun at a person while making sure to miss him by an inch is unlawful. It is a clear indica-
tion of a failure to respect him as a person. Accordingly, in my view, it may be stopped without first having to
inquire whether the ‘rules of the house’ (or the street) where the throwing or the shooting takes place explic-
itly forbid such behaviour. I can hardly imagine that a libertarian judge would dismiss a case brought by a
victim of such pestering, harassment or intimidation with the remark that the defendant has the legal right to
do anything short of physically invading another’s body or property. It is only when the place where the inci-
dent took place has a rule that explicitly allows throwing rocks or similar nuisances that the victim should
acquiesce. The harassment alluded to in this note could easily escalate into mob rule (ochlocracy) which
would be a serious impediment of freedom even if, miraculously, it always stopped at the point beyond
which it would become actual invasive violence. Nobody looks forward to yet another world were skilfully
managed terror tactics enjoy legal protection.
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NQRZV� ¶KRZ� WR�SOD\� WKH� V\VWHP·��2I� FRXUVH�� WKHUH� LV� D� ULVN� WKDW� D�GHIHQFH�RI� RQH� SHUVRQ·V
IUHHGRP�LPSLQJHV�XSRQ�WKH�IUHHGRP�RI�DQRWKHU��7KH�QDWXUDO�RUGHU�RI� WKH�KXPDQ�ZRUOG� LV
QRW�DOZD\V�DV�FOHDUO\�GHWHFWDEOH�DV�ZH�ZRXOG� OLNH³DQG�VRPH�SHRSOH� LQYHVW�DQ�DZIXO� ORW�RI
HIIRUW��PRQH\�DQG�WLPH�LQ�REIXVFDWLQJ�LW�DV�PXFK�DV�SRVVLEOH��+RZHYHU��WR�GHDO�ZLWK�WKDW�ULVN
ZH�VKRXOG�JR�EDFN�WR�ILUVW�SULQFLSOHV��-RKQ�/RFNH��QRW�D�SKLORVRSKHU� IRU�ZKRP�%ORFN�DQG
.LQVHOOD�FRXOG�KDYH�QR�V\PSDWK\��VDLG�LW�ZHOO��¶)RU�E\�WKH�)XQGDPHQWDO�/DZ�RI�1DWXUH��0DQ
EHLQJ�WR�EH�SUHVHUYHG��DV�PXFK�DV�SRVVLEOH��ZKHQ�DOO�FDQQRW�EH�SUHVHUY·G��WKH�VDIHW\�RI�WKH
,QQRFHQW� LV� WR�EH�SUHIHUUHG�·���$V� IRU�PH�� ,� VKDUH�/RFNH·V� FRQFHUQ� IRU� WKH� LQQRFHQW�PXFK
PRUH�WKDQ�%ORFN·V�FRQFHUQ�IRU�WKH�IUHHGRP�RI�URJXHV�WR�GR�ZKDWHYHU�WKH\�FDQ�JHW�DZD\�ZLWK�
VKRUW�RI�SK\VLFDOO\�YLRODWLQJ�DQRWKHU�SHUVRQ�RU�KLV�SURSHUW\�

������������������������������������������������
�� John Locke, The Second Treatise of Government, Chapter III, section 16, in Peter Lasslett (ed.), Locke,

Two Treatises of Government (Cambridge Texts in the History of Political Thought, Cambridge University
Press, Cambridge, 1988), p. 279.


