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Concepts of Order
Frank van Dun

Anthony de Jasay stands out as one of today’s ntidjgkers on questions of politics
and society. Unabashedly theoretic, his work apgle paradigm of ‘rational choice’
to the choices of recognisably real people in ras@aply real situations. They, and
not the antics of a community of stylised utiliynttions in mathematical space, are
always in the spotlight of his attention. From teahse of the real world, his argu-
ments against the supposed necessity, inevitghbditglesirability of the state derive
much of their force. If De Jasay’s analysis of fhreblems of conflict and order
nevertheless has not received the recognitionitltitserves, the reason may be that
the entire classical liberal tradition, to whicksd clearly belongs, has been sidelined
in contemporary debates. To understand the ped@en his arguments, one has to
grasp the relevance of that tradition. That is asydask for those—most of us—who
have been educated by the state to look at thelwsrthrough the eyes of the state.
The purpose of this essay is to give a logical sseent of the classical liberal con-
ception of law and order in the human world. Thalgical framework is not defined
by rational choice theory—such a definition cleaslguld load the dice—but by my
interest in the philosophy of law and politics. tPlasurveys the main positions on
conflict and order in Western thought. Classichétalism exemplifies one of those
positions. Its key-concepts, as they emerge froenahalysis in part Il, are ‘natural
person’, ‘property’ and what we shall call the ‘womal order’ or ‘natural law’ of
human affairs. The latter is an order of freedonoagrlikes, dus-based order. Hence
the importance of justicé.e. respect for that order, in classical liberal thowfgThe
liberal’s opponents, primarily the philosophicalcsdists, assert that social order
trumps the natural law of freedom among likes. Tfagus on social orders, which
are lex-based orders, in which people occupy positions @arébrm roles and func-
tions in the pursuit of some social goal. Consetygefficiency in the pursuit of that
goal trumps interpersonal justice, even—especiailythat goal is called ‘social jus-
tice’. For a socialist, human individuals are stgiaonstructed ‘legal persons’ with
socially defined rights and duties. In contrast,dcclassical liberal, societies are hu-
man constructs, and human nature and natural cafitgyvtrump social order. How-
ever, his problem is the instability of the congivorder in the face of attempts to
defend it no less than attempts to destroy it.

In part Ill, we shall look briefly at the Prisongmdilemma, which continues to be used
as if it were a source of insurmountable objectiagainst the concept of a viable
convivial order. Only two critical comments will bmade here. Both support De
Jasay'’s critique of that view and suggest that sditdmmas’ are likely to be less fre-
guent and intense in a convivial order than inlgipally organised social order.

I. Interpersonal Conflict
Causes
Let us consider the necessary and sufficient caafs@serpersonal conflict as well its
possible cures. We need not deal with any partiatgaflict but only with the notion
of conflict itself. The benchmark for our investiiga is a situation in which no inter-
personal conflict is possible. We shall begin auguiry on a faraway island. The

! And perhaps also its appearance in the work ofi&@ay. | write this in anticipation of reading his
forthcoming bookKlustice and Its Surroundingpublication announced for the summer of 2002).
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place is inhabited by only two persons, A and Bcd&ese we are interested in inter-
personal conflict, there have to be at least twisqres. Evidently, this condition,
which we shall refer to as ‘plurality’, is a necags condition or cause of interper-
sonal conflict.

However, plurality is not a sufficient condition.aad B must exhibit some diversity
in addition to plurality. They must have differeginions, values, expectations, pref-
erences, purposes, or goals. If they were of ome&nm all respects, in immediate
agreement on all questions, there would be no piigsiof conflict between them.
Therefore, we should add diversity as a necessaryecof conflict.

<«— Plurality

«— Free access

<«— Scarcity

<«— Diversity

Plurality and diversity do not constitute a sufici set to explain significant conflicts
other than mere differences of opinion. If plusabind diversity were the only condi-
tions that mattered, A and B could easily agredisagree and that would be the end
of the matter. Of course, agreeing to disagre®isatution if A and B have access to
some object M that is scarce in the sense thaighthserve the purpose of either but
not simultaneously the purposes of both of thenf\A Hucceeds in getting control of
the object, then B must live at least temporarilihwhe frustration of not being able
to get what he wants—and vice versa. There is &t moe winner and at least one
loser. Therefore, we must add free access to dessgarce means to the list of
causes. However, as we shall see, we should desanijppee access to a single scarce
resource’ into its constituent components: scaraityg free access. We can visualise
the situation on the faraway island in the Conticigram, which depicts the sepa-
rately necessary and jointly sufficient causesitdrpersonal conflict.

Cures

Given that each of the causes is necessary, iifiient to eliminate only one of
them to eliminate the possibility of interpersorahflict between A and B. Let us
assume that we can tackle each of the four candepéndently. Then there are four
pure strategies for eliminating the possibilityinferpersonal conflict. The first in-
volves replacing plurality with its opposite, unithe second replaces diversity with
uniformity or consensus; the third eliminates sibarand gets us into a condition of
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abundance; finally, the fourth introduces propetitygreby getting rid of free access.
Confining ourselves to a ‘binary’ classificatioratitonsiders only two possible states
for a cause (either it is there or it is not theved see that there are also eleven mixed
strategies. Obviously, such a binary classificatsonot adequate if we want to study
the ‘dynamics’ of conflict and conflict-resolutiobut for our analytic purpose it will
do. Questions about weakening the causes to vadegiees, about how much to in-
vest in attempts to do that, about trade-offs beiwdifferent solutions, and so on, are
not on the agenda here.

A A B B
Unity Consensus Abundance Property
Political solutions Economic solutions

Unity involves either the merger of A and B intgiagle person or else the reduction
of a person (B) to the status of a mere means aneaonditionally loyal subject of the
other (A). In any case, only one decision-makeruter remains. Consensus, on the
other hand, requires that a set of opinions, vedoat preferences and the like is
available in terms of which A and B can agree anghbrpose for which and the man-
ner in which M will be used. As the graphical reggetation makes clear, Unity and
Consensus involve the replacement of a pluralityndépendently chosen actions to
one common or collective action. They imply a salbmation of the actions of many
to what has been called a ‘thick ethics’, one #tigulates not just how but also which
ends are to be pursued. In particular, they subatdi‘law’ (which they typically in-
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terpret as legislation or authoritative commands i@gulations) to some ruling opin-
ion about what is good and useful. In the caserofyJthat is the ruler’s opinion. In
the case of Consensus, it is some opinion shardtidbpeople that matter. For this
reason, we may label Unity and Consensus ‘poliscéitions’.

Note the contrast with Abundance and Property.héeibf those eliminates the plu-
rality of independent actions. There is no singteck ethics’ that guides the actions
of all concerned. Nevertheless, Abundance and Pgopee formulas of order. In that
sense, they subordinate any person’s ethics tardheirements of law, the latter
defining the boundaries within which persons caeksé& achieve their ends.
Abundance and Property thus leave the pluralitpessons and the diversity of their
purposes intact. They only affect the scarce meRos.that reason, we may label
them ‘economic solutions’ of the conflict-situatioAbundance is a condition in
which it is possible for every person to do andwbkatever he wants, regardless of
what anybody else might do and therefore also with@ving to rely on anybody
else’s co-operation or consent. Property is comsistwith scarcity—which
Abundance obviously is not. Property requires @ahit each person can know which
parts of the set of scarce means are his and vainichnother’s.

Each of the pure strategies has had its sharenodda defenders in the history of
Western philosophy. Plat@nd Hobbes immediately come to mind as strong -advo
cates of unity. Despite the fact that we common®ce them at the opposite poles of
almost any dimension of philosophical thought arethad, for both of them unity
and only unity provides an adequate solution toptfudlem of interpersonal conflict.
Like Plato’s philosopher-king, Hobbes’ Sovereigrs lthe first and the last word on
everything. Both argued forcefully that the sligiitéssure in the structure of unity
would lead to a breach of the political wall thabtects the citizens from the ever-
present threat of conflict and war.

Aristotle based his political thought firmly on theguirement of consensus. As he put
it, political society (and its first imperfect méstation, the family) demands a con-
sensus on what is good and uséfWhat he meant, obviously, was not the sort of ad
hoc consensus that we find in transactions on &ehafhe latter require no more
than a contingent agreement on such small things @erticular good, its price and
time of delivery. Nor did Aristotle mean a consexisa the conditions that make such
transactions possibfeWhile he agreed that justice in exchange is ingsrtit was
far from him to accept the notion that it mightdbeespectable solution to the problem

2 n his last workThe Laws Plato still defended unity, even if he appeaetave given up the hope
that it ever might be: “The first and highest foafnthe state and of the government and of the kaw i
that in which there prevails most widely the antigaying, that “Friends have all things in common.”
Whether there is anywhere now, or will ever bes tommunion of women and children and of prop-
erty, in which the private and individual is alttiger banished from life, and things which are by na
ture private, such as eyes and ears and handspbhasene common, and in some way see and hear and
act in common, and all men express praise and b&arddeel joy and sorrow on the same occasions,
and whatever laws there are unite the city to theost—whether all this is possible or not, | sagtth
no man, acting upon any other principle, will egenstitute a state which will be truer or better or
more exalted in virtue. Whether such a state isegmd by Gods or sons of Gods, one, or more than
one, happy are the men who, living after this mandeell there; and therefore to this we are tkloo
for the pattern of the state, and to cling to thisd to seek with all our might for one which iseli
this.” (The Laws, Book 5, 739c,d)

% See T.A. Sinclair's translation of AristotleRolitics (Book 1, section 2), 1253a16-18: ‘[H]Jumans
alone have perception of good and evil, right amdng, just and unjust. And it is the sharing of a
common view in these matters that makes a housedraddcity.” B. Jowett gives a somewhat vaguer
rendering, which seems less true to the spiritriétatle’s political thought.

4 Aristotle, Politics (Book 1ll, section 9), 1280a3281al.
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of conflict. What he had in mind was a sort of ‘d@®nsensus’ to which the members
of a political society always could appeal to resolve their initial disggnents—a
consensus on fundamental values and opinions thdten the very identities of the
persons involved in it. Such a consensus couldtaic root except in the soil of
shared experiences and longstanding affectionatepaactical relationships. It re-
quired common history, tradition and custom to eagbat all the citizens would be
educated to respect and esteem the same outlotifean its theoretical, practical
and above all moral aspects. RousseBuisContrat Sociaklso exemplifies the con-
sensus-solution. However, unlike Aristotle’s, hasensus could not be assumed to
be historically given and transmitted almost asadit@n of course from one generation
to the next. It had to be created ex nihilo byfskilegislative and political manipula-
tion on the basis of no more than a formal agre¢oeagree. It was, at least initially,
an artificial construction of the sort that only @xceptional political genius, working
on a ‘young, not yet corrupted people’, could htpaccomplish.

On a pedestrian level of understanding, ‘abundamegkly involves a sort of equilib-
rium of ‘supply’ and ‘demand’ in the sense thatowses are available in adequate
guantities, so that everybody can satisfy his waiitls ease and without detriment to
anybody else. Before the technological and indaistevolutions of the nineteenth
century, Abundance was associated mainly with asset Regardless of changes on
the supply-side, there would be plenty for everybddonly people would reduce
their desires (‘demand’). Philosophies of asceticsiress control of desire and elimi-
nation of greed and covetousness. They look ford@alharmonious order of human
affairs that should result from the general adoptba ‘moral attitude’ of self-denial
and contentment with a simple and natural life. Qymics come to mind as propo-
nents of this view, but we can give examples froorenrecent times as well (such as
some of the more fundamentalist factions of toda@seens’). However, since the
Enlightenment, the idea of abundance rests prignarilthe prospect of an enormous
increase in the productive powers of mankind. Ttalmyndance or liberation from
wants and frustration now is identified with saidion of all desires, regardless of
their number, quality or intensity. Many early rieenth century utopian socialists
already fitted this description, but it was notiuMarx had reinterpreted the old
gnostic doctrine of total spiritual liberation rins of ‘material and social conditions’
that Abundance came to mean the complete eradicatiscarcity’

‘Property’ rests on the idea that the physical,finite or bounded, nature of individ-
ual human beings, who are also rational agentpesdlcers, is the primary fact that
needs to be taken into account in any consideraifodmuman affairs and relations.
The objective or natural boundaries that sepanageperson from another also entail

® At least its more notable members, those thatlldfthe rather stringent conditions of citizenshi
that made them fit to rule. Among the inhabitarfta aity that did not qualify as citizens Aristotiso
counted the free men that were engaged in manbaltatrade and making tools. Their part in the
political consensus of the city was minimal. It simted in no more than acknowledging the right to
rule of the best citizens.

® In The German Ideology, Partthere is the famous statement that, under comsmynil can do what

I want, while society takes care of general produnct That might mean that human life is split upai
autonomous spiritual part (the gnostic’'s divind®eand a material social part without any autonomy
at all, which Engels described in his essay ‘Onhadty’ (1872). However, in his early manuscripts,
Marx also hinted at true abundance with his visisbMan and Nature becoming truly One—the final
realisation of the gnostic’s dream of recapturimg original status of the true God, who knows hifnse
to be All and therefore wants nothing. “This comnsum[...] is the genuine resolution of the conflict
between man and nature and between man and marru¢heesolution of the strife between existence
and essence [...], between freedom and necessityebptthe individual and the species.” (From the
essay ‘Private Property and Communism’ in Hu®nomic and Philosophical Manuscrigi§1844)
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objective boundaries that separate one person’dsyactions and works from those
of another. What lies within a person’s boundaiselsis property. In so far as people
respect each other’s property, there is order asticg; in so far as they do not re-
spect it, there is disorder and injustice. Indgestjce is respect for the natural order,
i.e. the natural law, of the human world. Thus, justice requires humarsgns not
only to respect other human persons but also tigits to the extent that these do not
upset the natural law nor result from an infringeinef it. For any person, those re-
spectable rights are the accomplishments of whecls lthe author—those things that
come into being under his authority, as his propdsting the rights of natural per-
sons acting within their natural boundaries, theypprly are called ‘natural rights’. In
short, justice also requires restriction of acdesscarce resources to those who are by
right entitled to it.

In Antiquity, the idea of Property apparently wakean up only by some of the Soph-
ists. Unfortunately, with few exceptions, their tights are nearly inaccessible except
through secondary and often hostile accounts. Tihetiter known opponents, Plato
and Aristotle in particular, were concerned prirtyawrith the socio-political ordering
of the city—with the positions, roles and functighat define its organisation, and the
selection of its officials. Thus, their city imptiea radical division between insiders
and outsiders as well as between the higher anérlovders of socio-political organi-
sation. They paid little or no attention to humé#aies and relations among persons in
so far as they were not defined in terms of squoaitions and functions. For them,
the city was the measure of the human person. itrast, many of the Sophists ap-
parently did develop a universalistic human perspef For them, the concrete, his-
torical, particular, finite natural human beinge at any time and place the measure
of all things, including the city. They saw citiasd other conventional social organi-
sations as no more than ripples or waves, contsiyaising, falling, and disappear-
ing, on the sea of human nature. As the sea rareljthout waves, so human history
rarely is without social and political entities. \Wever, just as no single wave is per-
manent and no wave is the fulfilment of the natifrthe sea, no city or socio-political
organisation is more than a transient phenomenrtapesl by a fleeting and contin-
gent constellation of forces in human nature ame@itvironment. Human beings may
be sociable by nature, but they are not weddedabyre to any particular social or-
der? Thus, for the Sophists, it was imperative to pethe corporate veil’ of the city.
They were interested in what people really did te another, not in the self-serving
conventional representation of their activitiesr frem, law was ‘a surety to one an-
other of justice’, and societies were ‘establisf@dthe prevention of mutual crime
and for the sake of exchand®'Distant precursors of classical liberalism, thegrav
not prepared to sacrifice the law of natural pessmmthe altar of any political organi-
sation, even one that was dedicated to the pramucti happiness and virtue. How-
ever, it was not until the spread of the Biblicaligion that the idea of property
acquired a fundamental significance. That religooesented the world as essentially
an interpersonal affair founded on mutual respadt@venant. It posited a relation-
ship between a personal God (whom orthodox Chnistactrine eventually construed
as an interpersonal complex of three persons) lmmthiman world (also an interper-
sonal complex involving many separate persons)ofAting to its fundamental code,

" On the interpretation of ‘law’ as order, see kraan Dun, ‘The Lawful and the Legallgurnal des
economistes et des études humalwied, 1996, 555 — 579).

8 Eric Havelock;The Liberal Temper in Greek Politi¢¥ale University Press, New haven; 1957).

9 Cf. their rational capacities may be natural buparticular language or theory is natural to them.
10 Aristotle, Politics (Book 11, section 9), 1280b11 and 1280b30.
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the decalogue, the principal source of order in rélations between God and the
world and in the relations among human beingsgpeet for the distinction between
‘thine’ and ‘mine’. By the end of the seventeendntury, Locke could give an ac-
count of order in human affairs that was entiredgdd on an appreciation of the hu-
man condition as an interpersonal complex, in whnth person can claim any
naturally given social position, rank or privilegdnderstandably, a person’s prop-
erty—the manifestation of his being, life or work the natural order of the human
world—was seen as his primary natural right, whieason could not but acknowl-
edge as eminently respectable. ‘Property’ tooki®classical liberal guise.

Ranking solutions

As we have seen, Abundance and Property tackleigcan different ways. Abun-
dance refers to the elimination of scarcity in thedamental sense aiftrapersonal
scarcity. That sort of scarcity refers to the fiett one can and therefore has to make
choices. One cannot eat an apple and use it to aralk@ple pie; therefore, one must
choose what to do with it. Property leaves intrapeal scarcity intact but removes
free access and therefoneerpersonal scarcity, which is the fact that one cahave

or use exactly the same thing that another perasnoh uses. Both sorts of scarcity
imply the inevitable frustration of some wants, baty intrapersonal scarcity implies
frustration for which one cannot blame another @erst depends solely on the vari-
ety of one’s goals and the limitations of one’si@ps. Even Robinson Crusoe, during
the first lonely months on his island, had to fageto the intrapersonal scarcity of
resources and to make choices about their moshtalyeous uses.

Intrapersonal scarcity confronts a person when éeotmes aware that whatever
choice he makes has opportunity costs. Either lesaand gets whatever the conse-
guences of doing are, but then he cannot daand therefore must forego its conse-
guences; or else he doest the cost of giving up whatever benefits danmight
produce. Choice and opportunity costs are inexitjcnked!* The cause of the in-
ability to doa andb simultaneously may be in the nature of the petsorself (his
physical constitution) or in the nature of the exé means at his disposal. The latter
aspect—one cannot have one’s cake and eat it toeg-ne further comment. How-
ever, the physical constitution of the person,geatly relevant. Human persons are
finite beings, not only because they are mortalddsib because at any moment their
capacity for consumption is limited just as theaioguctive capacity is limited. Con-
sequently, a person, even one with infinite prosrecpowers, or with immediate ac-
cess to boundless supplies of consumption goodsjdwoave to make economic
choices. Unless he was completely indifferent witbpect to all possible sequential
orderings of enjoyments, he still would face ttek 0f getting much less out of life by
choosing the wrong sequence of acts of consumphipparently, only a person with
infinite capacities of consumption in an environmehsuperabundant consumption
goods of every kind would be free from want andtiration.

Now contemplate the idea of the co-existence of twanore persons, all of them
with abundant material resources. Still, from aryspn’s point of view, all others are
external resources that can be put to many usesefidne, to the extent that one has
desires and ideals that can be satisfied or rekbsdy if others are or do what one

™ Only he that has no choices faces no costs. Neemahat he does, he spends his life in what for
him is the best (because the only) possible wdrt. him, life (it life it be) is indeed a free lumc
Hence the Stoics’ prescription for happiness: Renetthe illusion of freedom of choice, accept what-
ever happens as what is inevitably fated to hapged,so eliminate the risk of frustration and disil
sionment. That, of course, is a classic ascetisioerof the abundance-solution.
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requires of them, scarcity would persist despite dbundance of other, non-human
resources. There still would be need to make ottemgply with one’s desires or ide-
als, regardless of what they themselves or stilet want them to be or do. True
abundance, then, is a tall order. It implies thnite capacity and desire to satisfy
oneself as well as all others; full compatibility wants; or else complete immunity
from harm or frustration caused by others or tatdifference to one anoth&r.On
the other hand, if true Abundance were possiblejolild have nothing to fear from
plurality, diversity or free access. The disappeegaof intrapersonal scarcity takes
the sting out of those other causes of conflict.

Compared to Abundance, the ‘metaphysical demands/indty, Consensus or Prop-
erty, are less fantastic. However, they are noakdunity seems to be a more de-
manding condition than Consensus and the latteoige emanding condition than
Property. Unity, of course, implies that diversayd free access have been eliminated
as causes of conflict. The single remaining desisiaker would have privileged ac-
cess to all scarce resources and set prioritieghir use. Unity, however, might
break down under the stress of scarcity. The detisiaker still could make the
wrong choices and thereby undermine his positieayihg him with too few re-
sources to maintain his command amidst generaatiéaction with his rule. On the
other hand, if he could maintain unity, then, iwarst case scenario, all of his sub-
jects would perish with him.

Consensus implies that scarce resources wouldenecbessed by anyone in a con-
troversial way. In other words, it implies the almation of free access. However, like
Unity, it is vulnerable to the problem of intrapemal scarcity. It could be a consensus
on choices that are unsatisfactory in their effacts so provide incentives to defect to
those people on whose consensus it relied. Altewigt the consensus might hold
but at the cost of collective disaster. Moreovéreqg that Consensus leaves plurality
intact, it must invest in strategies that will eresthat the consensus does not become
spurious. Thus, Consensus is always threatenedadbgity and by plurality.

Property, finally, only solves the problem of fraecess. Compared to Abundance,
Unity and Consensus, Property is very nearly meadlchnical matter. We may pre-
sume that most people will rise to the defencéheirtproperty as soon as they begin
to understand how it can be taken away from themd;we may presume also that
there is no Iron Law giving the advantage to thgragsors rather than the defenders.
Thus, the property-solution appears to require oenthan an adequate organisation
of self-defence. However, Property is vulnerablghi® forces of intrapersonal scar-
city, plurality and diversity, which it does notirelnate but merely accommodates.
Thus, Property may be upset by clusters of indmiderrors as well as attempts to
provide defence in the form of social organisatibased on Unity or Consensus.
Because of such considerations, we can rank tlerelift pure solutions on a single
scale (see the figure). The ranking turns on tlesymption that the causes listed be-
low a given solution must be neutralised or elinedaif that solution is to be effec-
tive. On the other hand, the causes listed abess@wion remain untouched by it—
which is to say that it must find a way to accomatedhem while remaining vulner-
able to their effects. Thus, Abundance requiremthgralisation or elimination of all
conditions under which Plurality, Diversity and &réccess might give problems.
However, if it were possible, it would also be, tbat very same reason, the most
complete solution to the problem of interpersormalftict. With Property, the reverse

2 Immunity and indifference are compatible with pliity and diversity, but only at the price of atemi
sation of the human world. In contrast, infinitetomal satisfaction and compatibility of wants reguir
some sort of spontaneous or natural unity or &t leansensus among all human persons.
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is true. It requires little tampering with the carehs of human existence, but it is
therefore also the most vulnerable solution.

PROBLEM

I ntrapersonal scarcity Abundance
Econom ¢ sol ution

Plurality Unity
Political solution

Diversity Consensus
Political solution

Free access Property
Econom ¢ sol ution

NO SOLUTI ON

Abundance and Unity are more likely to be refeieds ‘utopian solutions’ than ei-
ther Consensus or Property. Certainly, Marxian coamsm, with its prospect of a
radical liberation from scarcity, fits the utopi@ea very well. So does Plato’s idea of
Unity.*®* While Hobbes is rarely charged with utopianisneréhis a strong utopian
undertone in his work. His definition of war as smting ‘not in actuall fighting; but

in the known disposition thereto, during all th@i there is no assurance to the con-
trary’,'* leaves us with a definition of peace that is digty utopian-> His Com-
monwealth—‘a reall Unity of them all, in one an@ tsame Persoft—is supposed to
be the necessary and sufficient condition of thapian peacé’

If Consensus in its classical Aristotelian versmamnot be charged plausibly with
utopianism, the modern version, epitomised by thgings of Rousseau and nine-
teenth century apologists for the sovereign repahliState, does have a pronounced
utopian streak. It derives from the idea—explinitRousseau, piously left implicit in
most academic writings—that the republican statgpires that human nature be
changed. The actual transformation of human beimgs‘true citizens’ is necessary
to produce a genuine political consensus withoutlwkhe ‘general will' cannot but
remain a lifeless legal fiction (and an easy tafgethe analytical attacks of rational
choice theorists). Of course, it was Plato wha tidumbrated the theme of the trans-
formation of human nature as a prerequisite ofsa political order with his detailed

13 See the quotation froffhe LawsBook 5, in note 2 above.

4 Hobbes| eviathan Part I, chapter 13.

15 | eibniz noted this in his ‘Caesarinus FiirstenérimmsPatrick Riley (ed.)Leibniz, Political Writings
(Cambridge University Press, Cambridge, 1988). Asfaithe sharp-witted Englishman’, Leibniz ar-
gued that ‘no people in civilised Europe is rulgotive laws that he proposed; wherefore, if we tigte
Hobbes, there will be nothing in our land but ontteout anarchy....” (p.118) According to Leibniz,
Hobbes’ argument was a fallacy: ‘[H]e thinks thirtbat can entail inconvenience should not be borne
at all—which is foreign to the nature of human &ffa. [E]xperience has shown that men usually hold
to some middle road, so as not to commit everyttontgazard by their obstinacy.” (p.119)

6 Hobbes| eviathan,Part 2, chapter17.

7 Eric Voegelin, ‘The New Science of Politics’, MeHRningsenThe Collected Works of Eric Voege-
lin, Volume 5:Modernity without RestrainflUniversity of Missouri Press, Columbia & Lond@Q00),
p.218 also notes the gnostic-utopian theme in Helkdogument.
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description of the process by which natural humamds must be transformed into
guardians of the city. Rousseau, an admirer ofGreek’s theory of political educa-
tion, also shared his notion that among human Iseihg state cannot be justified.
That idea, that human nature rules out a justiboadf the state, is the foundation of
individualist anarchism® but Plato and Rousseau turned it into the projposihat to
justify the state one should replace human natiite semething that is by definition
compatible with the state—‘guardianship’ or ‘citighip’. However, states did not
begin to control formal education on a scale anth & determination approaching
Plato’s or Rousseau’s program until the twentiethtary.

Arguably, Property is immune to the charge of womsm. Neither the Sophists nor
those in the modern Lockean tradition are promirignires in the literature on uto-
pian thought. Descriptions of what a liberal oelitarian world might be under ideal
conditions fail to give an impression of utopianisBven with the problem of free
access solved and property as secure as it cgrebple still are left to their own re-
sources—or to the charity of others—to make somagtloif their life. Indeed, those
‘ideal conditions’ merely ensure thabbodyhas any guaranteed immunity from the
slings and arrows of life.

Il. Types of Order
Social order
Unity and Consensus, as political solutions, regjaocial organisation: a social order
or society®. At any rate, they involve a structure of commamdl obedience, and
usually also a hierarchical stratification of rgl@nd subjects, leaders and followers,
directors and members or employees. Abundance apkeRy, on the other hand, as
economic solutions, require no such thing as aespan that sense. The order they
constitute is what | call a convivial ord@rjn which many people live together re-
gardless of their membership, status, positiore ml function in any, let alone the
same, society.
From the point of view of economic science, a d9dgan ‘economy’ in the classical
sense of a household. It might be a family, a chlbanch, a firm, a corporation, a
city, or a staté> A convivial order, on the other hand, is a ‘catajf, an order of
friendly exchange among independent persons (osefmidsf? From the point of
view of political science, a society is a ‘teleayra(a system of rule aiming to

18 Referring to the theory of rational choice, Antjate Jasay'§he StatgBasil Blackwell, Oxford,
1985) andAgainst Politics(Routledge, London, 1997) offer many detailed argnts for that proposi-
tion. It has been a constant theme in the worlawfong others, the late Murray N. Rothbard, €hge
Ethics of Liberty(Atlantic Highlands, NJ: Humanities Press, 1982).

¥ Etymologically the word society’ and its equivatenn other languages derives from the Latin
‘societas’. A societas is composedsafcii (plural of ‘socius’, partner, companion, followavhich is
related to the Latin verb ‘sequi’, to follow, arftetGreek doontip’, assistant, guard, companion).

20 From the Latirconvivere to live together. | use ‘conviviality’ primarilgecause its literal meaning is
the same as that of the Dutch ‘samenleving’ (llitgrdiving together), which stands in contrast to
‘maatschappij’ (the Dutch word for society). IraRk van Dun, ‘The Lawful and the Legal.cit, the
terms ‘inclusive society’ and ‘exclusive societyeaused to make the distinction between convivial
order and social order, suggesting, misleadinglt fsociety’ rather than ‘order’ is the common gen

L Interestingly, the Dutch word for ‘economics’ idiral translation from the original Greek: ‘huis
houdkunde’ (i.e. the art of managing a househdtdputch, we also have ‘bedrijfhuishoudkunde’ (the
art of managing a firm or business) and ‘staathaiskunde’ (the art of managing the state, the ‘eco-
nomics of the public sector’). In those respedts,German ‘Wirtschaft’ is similar to the Dutch.

22 On the distinction between ‘economy’ and ‘catajlasee F.A. Hayek, ‘The Confusion of Language
in Political Thought’ in F.A. HayekiNew Studies in Philosophy, Politics, Economics, tredHistory

of Ideas(Routledge & Kegan Paul, London and Henley, 193&)0-92.
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achieve a particular end). That term usually stam@®ntrast to ‘nomocracy® which
denotes an order maintained by adherence to gendesl of conduct. Although a
convivial order is not a teleocracy and is an ordamtained by adherence to general
rules of conduct, it would be unwise to refer tasta ‘nomocracy’. The latter term,
like ‘autocracy’, ‘democracy’ and ‘aristocracy’, ggests a system of rule, govern-
ment and administration, which does not apply ® ¢bnvivial order. A simple ex-
ample of a nomocracy would be a soccer game pliayged according to a set of rules
that do not aim at a specific outcome of the gaotenbvertheless are eminently arti-
ficial and imposed legal rules. Similarly, a statggosed nomocracy, for example in
the form of ‘competition law’, is the implementatiof a policy by the social authori-
ties. Nomocracies are social constructs just ashrascteleocracies aféln contrast,
conviviality is not ‘a game people play’ but a camh of interaction that is deter-
mined by objective facts about human nature. Caresgity—to use what once was a
commonplace among lawyers—, the rules of conviyiahust be discovered; they
cannot be made.

A social order or socie

To appreciate the categorical difference betwesondal and a convivial order, we
can start by drawing a diagrammatic representaifam social order (see the figure).
Students of legal systems, business administrapioblic administration, and social
systems in general, are familiar with this typéoo§anogram’. From the family to the
state, from the small entrepreneurial firm to thegé corporation, the army or the
church, every society can be represented by motessrcomplex variations of the
above diagram. A society is, indeed, basically stesy of social positions, each with
its proper function, role, duties or entitlementssHgroper ‘competence’. Natural per-
sons participate in a society as occupiers of amaare social positions, as perform-
ers of one or more social functions or roles. Tlsosjetal organisers face the familiar
problems of monitoring and controlling people tokedhem observe their ‘social re-
sponsibilities’. Apart from the societal organisgreople are no more than human re-
sources, which—Ilike other sorts of resources—havieet managed in the service of
the goals set for the organisation. Indeed, inrtéedeavours to control the ‘human
factor’, societal organisers may well try to elimie it altogether, for example by
training animals, introducing rigorous and easilgnitored step-by-step procedures,

2 As far as | know Michael OakeshoRdtionalism in Politics and Other Essayl962) introduced the
terms ‘teleocracy’ and ‘nomocracy’. Hayek (in ‘Ti@onfusion of Language in Political Thought',
op.cit) preferred ‘nomarchy’ to ‘nomocracy’. He also atfged to clarify Oakeshott’'s distinction by
introducing two more pairs of contrasting termaxis’ and ‘cosmos’, and ‘thesis’ and ‘nomos’.

% The demise of teleocratic central planning mefefiythe field to the nomocratic socialisms of “the
mixed economy”, the “third way” and the “active fegk state”.
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ergonomic micro-management or machinery and comgput@aligula dramatically
underscored the point that people merely fill sigegsitions, when he made his horse
a Consul of Rome. Undoubtedly, that was an actai arrogance, but it was no more
inconsistent with the logic of social organisatiban would be, say, reserving posi-
tions in society for gods, spirits, endangered gsetegally recognised minorities and
categories, and their priestly or bureaucrationatats.

Convivial order

A representation of the convivial order differs kedly from a social organogram.
The figure below gives us a snapshot of multifesioelations among many persons.
Some of those interpersonal relations are affectitleers professional or commercial.
Some are co-operative, others competitive. Somdlegtng, others durable, and so
on and so forth. In the convivial order there acepne-defined positions, roles or
functions, which people occupy or perform. Peoglpear only as themselves, doing
whatever they do under their own responsibilityefEnis nothing like a social respon-
sibility in the convivial order. No society takdsetblame or appropriates the praise

The convivial order

for any individual person’s acts and no persongetraway with any kind of mischief
merely by noting that he is only doing his job. Maswocieties have systems for pass-
ing on social responsibility that lead to nowhdog,example by placing ultimate re-
sponsibility with an inaccessible deity or an amaoys ‘public’ or ‘people’. Such
arrangements are inconceivable in a convivial grdbere responsibility is necessar-
ily personal and not diluted by organisation. Wa tiad examples of convivial order
in daily life, especially in the relations amongefrds and neighbours, among travel-
lers and local people, and among buyers and satepen markets. We find them,
in fact, wherever people meet and mingle and dankss in their own name, whether
or not they belong to the same or any social osgdiain. There is no need for them to
be aware of each other’s social affiliation or fiosi, or of any teleocratic or nomoc-
ratic regulations that might be imposed by soméespor other.

Among other significant differences between a dg@ad a convivial order, we note
the conditions of ‘membership’. A society necedgdras clear boundaries that sepa-
rate its members from non-members because it @é8aBy a company or a corpora-
tion, usually comprising in addition to the rulipgrtners a possibly large number of
followers, servants or employees. A society is gganisation of men and resources
that aims at some unique common goal or set ofsgedhich it tries to achieve by
suitably co-ordinated collective or common actido. reach those goals, a society
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develops a strategy and allocates tasks and resotocits officers and members. It
sets up a system of incentives, rewards and pumistanto provide motivation and to
ensure efficiency. All societies must work out greblem of securing enough income
to pay for their expenses, and many face the adaitiproblem of distributing a part
or the whole of the social income among the sodtssff, its ruling members and its
‘rank and file’. A society does all of those thingscording to its customary, constitu-
tional, statutory or legal rules, although contimge measures and the dictates of cri-
sis management occasionally override their appdinatin any case, it must know
who is a member of the society and who is not; vihatmembers do and contribute
and on what conditions they participate in socaiom. Formal and exclusive mem-
bership is a necessary condition of social exigtenc

A convivial order has no membership in that setis#es not organise any collective
or common action; it does not generate, let alasigiloute, any social income. People
can live convivially without being card-carrying mbers of the same club or associa-
tion, without engaging in common pursuits or havangommon leader, director, or
governor. Whereas in a nomocracy such as soccee-gama state’s private sector,
people need some sort of certificate of registratiolicence to be permitted to play,
they need no such thing in a convivial order. Ceoiality requires no papers.

Because of their teleocratic structures and thy wifitheir planned collective actions,
it makes sense to personify societies and to retijemth as artificial or conventional
persons defined by their social decision-ruledoks not make any more sense to per-
sonify a convivial order or to ascribe plans, opig, values, decisions or actions to it
than it does to ascribe such things to its opposige®® A convivial order conceiva-
bly may disappear when too many individuals stamkimg war on one another, al-
though it is difficult to see how such criminaligpuld become infectious without
becoming socially organiséfl.Of course, as the word is used at present, warsis-
cial phenomenon in that it involves high degreesasfial organisation and mobilisa-
tion. Indeed, societies may be outlaws from theatpof view of conviviality because
of the way in which they treat their members orsaidrs or both. Many societies
thrive by perfecting the art of disturbing the ciimhs of conviviality by invasive
actions of lesser or greater magnitude, from oooasiraids to making lawful activity
illegal’’ to all-out war. Although societies can be formedpuinciples that are com-
patible with the convivial order, social orders aot necessarily compatible with the
convivial order”® When they are not, we may ask which type of oislerore basic or
worthy of respect than the other is. With regardhimse questions, classical liberals
and philosophical socialists take radically oppgsesitions.

In a way, all societies put the convivial orderigk. They imply some degree of hier-
archical organisation and mobilisation—a conceigrabf power over men and re-

% Cf. Frank van Dun, ‘The Lawful and the Legap.cit.

% For a short discussion, see Part Il of this essay

2" prominent examples are the ‘underground economy*“wctimless crimes’.

8 'gociety’ is not the same as ‘community’. The datterm denotes a categorisation of people with
some common property or relation: locality, natidgalanguage, occupation, religion, and so on.
Thus we have local, national, linguistic, religipastistic, cultural, academic, criminal and marlyen
communities. There is even a human community, anconity of the living and a community of the
dead. Members of a society usually have a commuiiyterests, but the community of people with a
common interest need not be socially organisededddthey may be only dimly aware of one an-
other’s existence. Community leaders typically streng personalities, not occupiers of some prede-
fined position—but many such leaders aspire tomisgaor ‘socialise’ their community. A community
has no ‘collective decision-rules’. It need be narenthan a segment or aspect of the convivial oiitler
is not a type of order distinct from either the @oral or the social order.

13



FvD-18 april 2002: Draft — Do not quote

sources that they can use for their particularadguirposes. Moreover, societies tend
to subvert the attitude of freedom among likes ttaracterises conviviality. They
offer rewards not just in the form of the acconmpirent of their purpose or an occa-
sional bonus or token of appreciation. They offepalifferentiated social positions,
which carry different sets of powers, privilegesymunities and perks of office.
Unlike the convivial order, where the concept doeseven make sense, societies of-
fer ‘career opportunities’ and feed particular amobis and rivalries regarding social
position and rank. On the other hand, societies laaguish, even perish, when they
cannot adequately control the human factor. An aphere of either conviviality or
war may pervade the social structure; the membeassdwal with one another as ‘free
and equaf persons’ or alternatively as enemies. The soci@rprise becomes point-
less as the convivial attitude of ‘live and letlior its warlike antithesis takes root to
the detriment of ‘social efficiency’.

The convivial order requires no social organisatiomy friendly, peaceful interper-
sonal relations. In that sense, it is a univera#tiral condition, the existence of which
we can identify whenever and wherever there ardacts between people. In the
same way we can identify its ‘negation’, which iarwor disorder or confusion in
human affairs. Like that between life and death, difference between convivial or-
der and war comes, as it were, with the very natfiteemo sapienand his world. In
contrast, societies are always local, temporarycamiingent construction.There is
no such thing as a natural society.

Elements of orderdex andius

Societies or social orders and convivial ordergediin their constitutive relations of
order. Social orders essentially s#r-based ofegal orders, implying the existence of
a system of customary or promulgated rules thaindgbositions of ‘authority’ or
‘command’ to which other positions are subordindfelth contrast, a convivial order
is ius-based. It implies no positions of authority or coand, but direct personal con-
tacts resulting in agreements, covenants and aisfria mutual commitments, obli-
gations oriura.®? Unlike the lex-relation, the ius-relation holdsseen persons who
need not be members or subjects of the same solti¢tyglds between persons who
are independent of one another, at least in theesehnot being related to one an-

29 For my reservations about the use of ‘equalshis tontext, see the paper cited in the previos.no
On etymological grounds, ‘equality’ and ‘libertyélong to talk about social positions. The corresppon
ing terms in the language of conviviality are ‘litess’ and ‘freedom’. Human beings are all, in a
straightforward senselike or of similar physical constitution (compared tivar beings or things).
Very few of them arequal and then only with respect to one or a few mesdsardimensions (colour
of skin, kindness, skill, social rank). Similarlyyman freedom has no nationality, no social pasitio
and no historical peculiarity, but the liberty oFeench citizen differs from that of a ‘sans pagiee-
siding in France as well as from that of an Americaizen or aivis Romanus

% The present shape of a society, like that of ahbulilding, may be ‘the result of human action’,
without ever having been ‘designed’ that way, Ihattdoes not make a society (or an old building) a
‘spontaneous order’. Piecemeal engineering stiéingineering.

3L The term ‘lex’ refers to the Latin verb ‘legeréd choose; to pick). It denotes a relationship hick

a person holds a position that entitles him to sleaar pick others to do what he commands them to do
Its original meaning was the act of calling meratms or to report for military duty. (‘Lex’ is rekd

to ‘dilectus’, [military] mobilisation—cf. the Ronma‘legions’.) Later, ‘lex’ came to denote any gealer
command issued by a ‘political organisation’, ohattis capable of enforcing obedience to its com-
mands by military force. Eventually, the word acqdithe meaning of a directive or rule of conduct
that is generally accepted within a given societypaing applicable and enforceable in some way by
the social authorities, even if the society is paiftical.

32 The word ‘ius’ refers to the Latin verb ‘iurargb(swear; to speak solemnly; to commit oneself to-
ward others).
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other as a superior to an inferior or as subjettie same superior in any social or-
ganisation. In a more general sense, ‘ius’ (law)otes precisely the condition of
convivial order among ‘free and equal persons’'—atenthat is upset by any act that
qualifies agniuria (injury).
In a degenerate form, the lex-
relation may exist between two
natural persons—as when a
lus b . . .
ully terrorises a weakling into
Lex submission and obedience—
but typically it is a relation be-
tween social positions within a
single social order. It is cus-
tomary to personify such posi-
tions and to refer to them as to
Lex and ius: Elements of order artificial persons, for example
‘ruler’, ‘legislator’, ‘director’,
‘rector’, ‘senate’, ‘general as-
sembly, ‘secretary’, ‘subject’, ‘employee’, ‘sentariprivate citizen’. Obviously, it is
no more a matter of empirical science to determaihat those social personages can
or cannot do than it is an empirical question whatKing, the Queen or a Knight in
chess can or cannot do. To answer such questinasstwuld consult the appropriate
legal texts or rulebooks, or peopledisty that possess expert knowledge of the ap-
plicable rules. Of course, one should take camotwsult the right books and experts.
A Queen in chess is not the same thing as a Quebridge; a regional manager in
company A need not have a ‘competence’ similathti of his counterpart in com-
pany B. Similarly, the rules defining the Frenaledtdency do not define the Ameri-
can Presidency; and what a Belgian citizen caraonet do may differ widely from
the legal competence of an Austrian citizen. Ewsyiety, whatever its size, form or
function, has its own legal systeth.
The ius-relation holds between two independentgues,sregardless of their status in
any social order. Those persons can be indepead#itial persons (e.g. commercial
or political corporations), but paradigmaticallyetlus-relation holds between natural
persons. What the latter can or cannot do is ofssonot defined by any set of legal
rules. It is defined by their nature, which we haweccept as ‘a given’ and to study
accordingly. Moreover, we do not have to know agyal rules to determine which
acts are injurious to natural persons or which actsinfringements of the order of
conviviality among such persons. To make such detetions, we must study what
really happened, what real people really did to anether, taking into account their
mutual commitments and obligations—thieira. In short, we must study the world as
jurists, not as legists, because the objective here determine not whether an act
was legal or illegal in some society but whethavas just (in accordance with ius) or
not. Admittedly, iura can be as varied and divexséegal systems are, but, compared

3 That truth has been obscured by the modern lawadshobsessive focus on the legal systems of
states, their subdivisions and treaty-based intienmal commissions and bureaucracies. However, even
when we confine our attention to state-dominatedesies, we can see why legal positivists must end
up with empty-shell characterisations of ‘law’. Exales are Kelsen’s ‘dynamic system of norms that
derive their validity from a single presupposed eheiformal Grundnorm’ and Hart's ‘union of pri-
mary and secondary rules’. As for substance, ‘law be anything’, ‘there is no logical connection
between law and justice’, and so on. (Somehow ‘@hemo logical connection betwetax and jus-
tice’ sounds more plausible than ‘There is no labaonnection betwedns and justice’.)
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to the myriad of forms, sizes and functions of abentities, human persons are re-
markably similar beings.

The jurist as such is not concerned with legalsblet with rules of law. The latter, in
the strict sense, are deductions from the condittbat constitute the convivial order
of beings of the same natural kind. In a wider eengles of law are ‘technical deter-
minations’ of just and efficient ways to maintain to restore the convivial order
within a given historical context where linguiséind other conventions enter into the
understanding of human actions.

The study of ‘legal systems’ and the ‘legal persdhsy define is poles apart, with
respect to its object as well as its methods, ftbenstudy of the ius-based convivial
order among natural persons. The ‘law’ (legesheflegal positivists can be anything
whatsoever, but the jurists’ law, the ius-basedoalf conviviality, is in its principles
the same always and everywhere. The same act nmagdddn this society and illegal

in another; but we need no legal reference tolsatyit is just, or unjust

Relations of order in the context of conflict-samus

In the representation of the solutions of the probbf interpersonal conflict, we see
the lex-relation most clearly in the unity-solutiomhere A occupies the position of
the legislator and B the position of the subjectthe consensus-solution, both A and
B occupy the legislative position but only in so & they are representatives of the
deep consensus that defines the social orderhbr @tords, they hold the position in
their capacity as ‘true citizens’. We also can discsomething that is formally analo-
gous to the lex-relation in the ‘economic solutioffhere, A and B are so to speak
legislators, but each of them is so only with respe himself and, in the case Prop-
erty, with respect to his own means, his property.

The ius-relation most clearly finds a place in greperty-solution. Neither A nor B
having any say or authority over the other, angrenttion between them must be jus-
tified in terms of their mutual consent and coriwat obligations. There is no other
lawful way in which either of them could gain aceés the means controlled by the
other to reach ends that are beyond the powersdigtbm his own means. Theoreti-
cally, we also could subsume the relations betweand B in the abundance-solution
under the ius-relation, but there would be no pwirdoing so. Neither A nor B could
gain anything from taking on obligations in a wondhout scarcity.

Obviously, in the unity-solution there is no pldoe the ius-relation, unless of course
we posit the co-existence of two ‘units’, suchwas adjacent but mutually independ-
ent cities or states. In that case, the probleroaflict still subsists. Short of a take-
over of one city by the other or of a consensuaigere only something like the prop-
erty-solution can avoid conflict. In any case, the-relation applies only to the ‘ex-
ternal affairs’ of the city, to its internationalations. The same is true with respect to
the consensus-solution, where the ius-relation ovaremay find a place at the con-
stitutional level, as a sort of agreement to adtdée idea of an order d@fis underly-

% The same is true for ‘distributive justice’. Litdly, the term stands for a distribution accordtng
principles on which the parties had agreed. Ittbam be interpreted without reference to any paldic
social setting. When used for distributions tha areant to serve some ‘social purpose’, the term
stands for a distribution based on an appreciatfanerit (which is necessarily relative to somektas
purpose). ‘Social justice'—the equal satisfactidnewerybody’s wants by society—is a distribution
regardless of agreement or merit. It harks bat¢kédViarxian illusion that we all can and are eaditto

do what we want while society takes care of praducfsee note 6 above).

3 Apparently, in Roman lavius took precedence ovéex. Cicero informs us that legislative proposals
were submitted under the condition that the propass not contrary téus: ‘Si qvis ivs non esset
rogarier, evs ea lege nihilvm rogatvm.” M.T.CiceRyp Caecina895. The quotation can be found at
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ing and constraining legislative power is essentatlassical constitutional thought:
some exercises of power are simply ‘not done’, nelgas of the observance of formal
and procedural niceties, because they fall outsidescope of the assumed agreement
to agree. The ‘real’ constitutional consensus, agsBeau pointed out, is ‘not graven
on tablets of marble or brass, but on the hearthetitizens®® However, citizens as
such—being no more than artificial persons defibgadhe legal and constitutional
rules of society—have no heart. Human beings do tlaey must be cajoled into iden-
tifying as perfectly as possible with the role bé tcitizen they are supposed to per-
form. Hence—and this was Rousseau’s substanti@igadlpoint—either politics is
successful indoctrination of the ideology of citizlip or it is no more than the usual
clash of particular interests. That leaves us withquestion: ‘Who is supposed to do
the engraving?’ Where there is no consensus oarteeer to that question, the ‘real
constitutional power’ is probably the most obstamatontested scarce resource in the
political arena. That is particularly true when t@nsensus is not the living soul of a
homogeneous local community but some presumed thatgnust again and again be
discovered by the ritual of complex proceduresagia decision-making with unpre-
dictable outcomes. As De Jasay has argued, ‘ltsgamge supposition that politics
goes on within constitutional constraints, but thia¢ constraints themselves are
somehow above politics, determining it without lgedetermined by it like any other
product of collective decision-makind.’

Natural law and its politically motivated denial

From the above considerations, we can induce the Istructure of law. It is an in-

terpersonal order that is ius-based, as shownerfigjure. It comprises at least two
ius-related autonomous persons. They

> may be natural persons or non-natural

persons, each of them exercising legis-
lative power over his own property—
the means of action, which may be ma-

O O O terial things or non-autonomous per-
sons, that belong to hiffi.If we assume

the existence of only one autonomous

person, the formal structure of law is
reduced to a lex-based order. Simple as

lus-based Lex-based

www. ThelLatinLibrary.com under Cicero > OrationePre Caecina (March 27, 2002).

% J.-J.RousseauThe Social Contraci(1762), Book 2, chapter 12 (G.D.H.Cole’s transkatifor
Everyman’s Library, E.P.Dutton & Co. Inc.). As JpkeServan de Gerbey put it, ‘A imbecilic despot
may be able to constrain slaves with chains of;itar a true politician binds them more effectively
with the chains of their own ideas... [T]he soft reatvf their brains is the firm basis of the migktie
Empires.” My translation from the quote in L. Jemghon e divin César; Etude sur le pouvoir dans la
Rome impérialéTallandier, Paris; 1991), p.1.

37 Anthony de Jasay, ‘The rule of forces, the forbeutes’ in hisAgainst Politics(Routledge, London;
1997), p. 137

% Notice that we have generalised the lex-relatiteiSlative power). It applies also between two
positions one of which is occupied by a ‘persond déime other by a material object, and not only be-
tween two positions, each of which is occupied bgeason’ (the one a ‘ruler’ and the other his ‘sub
ject’ or even his ‘property’). Let us express thaneralised relation by means of the formulaelongs
top’ (where X’ stands for a means or a person anddp’a person). We can then use it as a primitive
expression to construct a basic formal languageisheapable of describing all of the conflict-sain
schemes discussed earlier in the paper.
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it is, the schematic representation of the ius-thasterpersonal order has many inter-
esting properties, but this is not the place ferdptails of a formal analysis.

From a philosophical point of view, the analysigisnterest primarily when we con-
sider how human persons fit into the scheme, Igpaside all kinds of supernatural
persons and piercing through the ‘corporate vdilsacial constructions. At least at
the moment of first contact, before either one ted a chance to do anything to the
other, a natural person can stand only in theelation to another. They are, at that
moment, two independent (free) persons of the samberal kind, neither one being
subordinated to the other. Of course, in this casdyypothesi, there can be no subor-
dination in consequence of some pre-existing iuraf @ome previous injustice com-
mitted by one of them against the other. They ara iLockean ‘state of nature’,
which is the convivial order by another name. Thelation is according to the natu-
ral law?° In terms of a once current definition of law,sta relation characterised by
freedom and equality.

A person’s freedom under the natural law compreseg action that is compatible
with the natural law of conviviality. It includesking on obligations towards other
persons and by implication entering into societyhwthem provided the society in
guestion is itself compatible with natural lawdtes not include coercing others into
submission either to him or to a society of whiehifia member. It does not include
coercing other persons who are in society with remgept to enforce in the agreed
manner the rules according to which they had cdeseto behave and to act. Nor
does it include coercing others who are in soomtit him by taking anything from
them that they had not agreed to invest in thatespcin justice, withholding the
benefits of membership is the only proper way iricvito enforce social rules and
regulations. The ultimate sanction is expulsionh#t option has not been foreclosed
at the constitutional level. Most societies cae Wwith those limitations, but political
societies, states in particular, obviously do @mnsequently, there is the problem of
justifying the very existence of such political Etes.

Logically promising strategies for addressing thadblem involve the rejection of
freedom or equality, either of which is a necessamydition of natural law. Such re-
jections have been based on either one of two aggtsnone is that the condition
(freedom or equality) is a true but undesirable poskibly dangerous state of affairs;
the other is that the condition is no more thanillasion. Thus, Plato insisted that
politics must resort to what he called ‘a shamé&ll All citizens must be taught that
they are children of their country (and thereforetibers and sisters), but also that
they are by divine ordinance destined individudtly unequal social ranks. That
indoctrination is necessary to ensure that theyareranaware of their natural condi-
tion and to make them accept social inequality.il@ny, Hobbes argued that equality
was the root of all the evils of the ‘natural cdiwii of mankind*? and that only an

% The details can be found in ‘“The Logic of Law'tpht// allserv.rug.ac.be / ~frvandun / Texts / Arti
cles / LogicOfLaw.djvu . (The required Djvu plug-@an be downloaded from the same page). The
essay is concerned mainly with formal analysis,civhimplies that the primitive terms of the language
are left without a fully specified interpretatiom terms of things and events in the empiricallyesotss
able world. For example, the analysis concernssges’ but they are ‘persons of an unspecified na-
ture’. However, as the essay demonstrates, itgsipke to introduce the concept of a natural peison
the formal analysis. We can then analyse ‘law’ maler of natural persons or as an order of non-
natural (artificial, ‘legal’, fictitious, imaginargr supernatural) persons.

0 ‘Natural law’ in the sense of ‘natural order’ @rder among natural persons’, not in the Lockean
sense of ‘Reason’ dictating respect for that order.

“1 Plato, The RepublicBook 3, 413c-415c.

2 Hobbes)_eviathan Part 1, chapter 13.
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absolute political inequalify offered any hope of peaceful co-existence. Afistain
the other hand, went to great lengths to prove gbatal position is merely a reflec-
tion if not a fulfilment of natural endowment. Thiectrine of ‘the slave by nature’
was only the most telling illustration of his bélia natural inequality. For Aristotle,
the freedom of the elite of noble citizens restedtloeir command over the lesser
breeds of men. The natural inequality among hungamgls was, therefore, his justify-
ing ground of the socially necessary hierarchy idlivision of human beings into
free citizens and unfree subjects.

Until far into the eighteenth century, most attacksnatural law (in the sense of order
among natural persons) were indeed attacks on ligguaater, the focus of the at-
tacks shifted to ‘freedom’. Rousseau maintained hieacould justify the fact that, al-
though they are born free, people everywhere acaamns’* Natural freedom, though
a fact, could be judged to be dangerous to humisteexce; if so then it should be re-
placed with civil liberty, which is obtained wheresy citizen becomes one with all
the other citizens and therefore with the stateil Gberty, then, required the trans-
formation of the human being from a natural, indefsnt person into an artificial or
‘moral’ person, the citizen. The latter is everythia natural human being is not.
Above all, the citizen is only a part of a largenole, and a part that is impotent with-
out the assistance of the réSA person’s natural freedom, his capacity for inereg
ent action and thought, must be eliminated if ées&to be legitimate and equality is
to be instituted. Of course, that equality is noger a qualitative sameness or likeness
of natural kind, but a quantitative equality of keand power in political society. Karl
Marx went one giant step further by arguing tha&ghrticular individual’'s freedom

is an illusion—a reflection of his false conscioess It will remain so until that indi-
vidual is transformed into a true species-beingamduniversalindividual absorbs in
himself the whole of humanity. Only then human stciwill become a universal so-
ciety without differentiation of class or rank—ecgiy of equals.

The vigorous currents of egalitarian and collestithought in the twentieth century
and the strident rhetoric of ‘solidarity’ indicattee enduring popularity of that mereo-
logical conception of the human person as an iategnd dependent part of a larger
whole?® So does the conception of his liberty as equalgiaation in the ‘democratic
self-determination’ of that whole. It obviously doeot bear any resemblance to a
person’s freedom within the natural law. As faraaseemingly overwhelming major-
ity of Western intellectuals is concerned, the idégustice as freedom among likes
holds no attraction at alEven many ‘liberals’ cannot break free from the eod
conception of liberty and equality as nomocratgaleconstructs that must be democ-
ratically validated, regulated and enforced.

Natural order, the problem of adequate defence
The peculiar problem of the natural law thedfis the vulnerability of the Property-
solution that we noted earlier. To put it diffedgnit is the problem of the adequate

“3 Hobbespp.cit, Part 2, chapter 17.

“4 RousseauDu Contrat SociglBook 1, chapter 1.

> Rousseaupp.cit, Book 2, chapter 7.

“6 On the interpretation of those mereological idesseflecting a religious paradigm shift, see Frank
van Dun, ‘Natural Law, Liberalism, and Christianjtyournal of Libertarian Studiesvolume 15, 3,
Summer 2001, p.1-36

47 Unfortunately, the term ‘natural law’ tends to &ssociated with a number of meta-natural (‘meta-
physical’) ethical or moral theories or even withrgcular authors. In modern times, many of those
authors quickly passed from a perfunctory constitaneof the natural convivial order to a theorelica
exposition of an ideal social order. They moreesslabandoned the classical understandings afgusti
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defence of every person against aggression andionerin particular against organ-
ised aggression and coercion, against aggressive@arcive societies. Statistically,
in a man-to-man confrontation, the defender statdsast an equal chance against
the attacker. Against an organised attack, heaslynéelpless unless he can organise
an adequate force in defence of his property. Hewavis in the nature of things that
defensive force is reactive, organised to be affectgainst known threats. The initia-
tive lies with the aggressors. Innovative aggressrechniques and organisations,
against which no adequate defence has yet beetogede provide a window of op-
portunity for aggressofs.

We can approach the
problem of the instability
of the convivial order by
considering a graph. It
Supply of force represents the types of
outcome that we can ex-
pect from different re-
gimes concerning the
availability of organised
force. Each regime is
Purpose of force characterised by a posi-
tion on the organisatio-
nal dimension (from mo-
nopolistic to competitive supply of force) and Ime tprevalence of force used for ei-
ther defensive or aggressive purposes. Under aneegihere the defensive use of
force prevails and where defensive force is sugptiempetitively (that is, where
people actually can choose with whom they will cact for defence), the likely out-
come is ordered anarchy. Such a regime is theighdlist-anarchist’s ideal of a pure
rule of law. A competitive supply of adequate defea force may give a person all
the assurance he needs, but it is vulnerable wvative aggression. Moreover, com-
petitive rivalries among organised forces may degate into war, the same outcome
as under a regime of competing suppliers of agiyes$arce?® In any case, it may not
be easy for an individual to switch at short notioeanother supplier of defensive
force if he gets into a conflict with his currenipplier and the latter does not want to
let him go. Which other supplier will be willing take on an organised force merely
to gain a customer, who so far has not yet madiegéegpayment or contribution?

Competitive Ordered anarchy War

Monopolistic Rechtsstai State

Defensive Aggressive

as ‘what contributes to ius’ or ‘respect for iugi.its place they ushered in the habit of interipeetjus-
tice’ as the quality of their particular ideal, &ebl often utopian, social order. The plethora ebtles

of the ‘ideal social order’ provided sceptics wih easy target for scathing criticism and ridicule.
However, the idea that natural law can only beistlithy reading the works of Aquinas, Pufendorf,
Wolff or Finnis is as absurd as the idea that aae anly study inorganic nature by reading Aristotle
Newton or Einstein. It may come naturally to lepasitivists, for whom law is nothing but what the
appropriate authorities, legislators and judgeslade to be laws; but it is nonetheless nonsensical

“8 politically noteworthy examples are the inventifrfire-arms and the organisation of standing ar-
mies towards the end of the middle ages, and thelgement of powerful techniques of ‘rational ad-
ministration’ and of vast public bureaucracies golice forces in the 19th and 20th centuries.

9 Of course, just as there are individual rogueshsce may be rogues among the suppliers of organ-
ised force. If history shows one thing, it is tipmbtection rackets can be very lucrative, durald a
eventually successful in securing territorial mool@s of force. The development of a system ofi-terr
torial monopolies may result in a sort of internatl ordered anarchy, in a war, or in the creatiba
larger monopolistic political society. Most modestates are a ‘unification’ of diverse small, oftem-
political societies. The contemporary tendency tolsanterstate co-operation and the formation of
supranational political entities (and pressure gspunoves in the same direction.
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The logical opposite of the rule of law is the pelistate? It is a monopoly of force
engaging in organised aggression possibly agautistdzrs but in any case against its
subjects to raise revenue and to force them toemenht its policies (which to some
degree may be paternalistic, ‘for the good of thigjects’). Defensive force supplied
monopolistically incorporates its ‘clients’ willyity into a single defensive organisa-
tion (as in aRechtsstadt However, if a person is dependent on one sepmf de-
fensive force, he is virtually at the latter's meend may end up as his subject. There
is little he can do against that organisation, Wweett sticks largely to a defensive
function or—as according to De Jasay it is wordde—proves itself a budding police
state. In any case, the individual will find hinfselvolved with an organised society
specialising in the use of force and consequenily its political life.

In virtually every society there is a significamhaunt of politics. There are people
jockeying for position, trying to make a careeramelling over rewards and discipli-
nary measures and the distribution of the sociednme. Almost everybody will use
all sorts of pressure and influence (perhaps femdloccasionally violence and force)
to sway its officials’ decisions or to build codalits. In societies specialising in the
use of force, those activities are likely to berfare intense than in other social con-
texts. That is because in such political socidtiesstakes are not limited to what peo-
ple are willing to pay but extend to what they dsnmade to pay, short of driving
them to open revolt or illegal activity.

[ll. The Prisoner’s dilemma in the convivial order and in society
Which game shall we play?
In a political society, individuals continually fadhe familiar dilemma of ‘asking
what | can do for my country’ or ‘asking what myurry can do for me’. We may
expect that the second alternative would end uth@sdominant strategy for most
people. In a politically developed society, fillemithe brim with vote-seeking politi-
cians, pressure groups, lobby’s, consumer advoeaig@sonsultants, that expectation
is eminently reasonable. The ‘good citizens’ areesiw get the ‘sucker’s payoff'.
However, the outcome of almost everybody tryingpggcome a rent-seeker and a tax-
consumer is likely to be what De Jasay called ttharning society®! The irony of
this ‘game’ is that unless there are people chgosia second strategy, the others will
get no answer to the question, what they can dahigir country. The country asks
nothing but what it is made to ask by those whaormaharge of its vocal organs.
Do individuals prefer living in a country that agksthing to living in a churning so-
ciety? If they do, political society puts them irclassic Prisoner’s dilemma. How-
ever, it is one that is likely to maintain its caeter even if it is played an indefinite
number of times. Indeed, the benefits generatethbye who do not ask what their
country can do for them often can be appropriatgdhiese who are continuously
looking for new answers to that question. It is patt of the game that the ‘good citi-
zens’ can securely accumulate the gains (if arynftheir public-spirited actions in
any round. On the contrary, those gains becomeqpdrte stakes in the next round.
That is why in politics the key-players never tifeexhorting their less sophisticated
fellows to ever-higher degrees of good citizenshigeed, the ‘good citizen’ must be
thoroughly naive if he believes that his politigatictive fellow-citizens will leave

*0| use the term ‘police state’ here in its originaaning of a state organised to mobilise men and r
sources for the purpose of implementing its exteaind internal (social) policies.

°1 Anthony de Jasaf,he Stateop. cit., p.232

2 One way in which to interpret J.F.Kennedy’s calsk not what your country can do for you, ask
what you can do for your country’ is ‘Don’t tell ughat to do, we’'ll tell you'.
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him free to invest his resources, which he didspEnt on rent-seeking, and to walk
away with the payoff. The same is true if he bedgethat the politically active citizens
will solve the political Prisoner’'s dilemma by entmg ‘good citizen’ behaviour on
themselves. Their role in public life preciselytastranslate into policy what they and
their clients ask their country to do for them.

There is, then, a significant difference betweeisdPer's dilemmas in a convivial
order and in a political society. In a conviviader, the co-operative strategy in a
game G that prima facie looks like a Prisoner'smiina usually has opportunity costs
in the form of benefits forgone by not participgtim other games. The co-operative
option may imply making a contribution to the protdon of a particular ‘public
good’. However, making that contribution entailsittfiewer resources are available
for investment in the production of other goods,they private or public. On the
other hand, the option of not contributing to thublc good that is at stake in G keeps
those resources available for other uses. Wherbdnefits forgone are entered, as
they should be, in the calculation of the payofis do-operative action, then G may
turn out not to be a dilemma of any kind. ‘Non-qeeaation in G’ often is a misnomer
for co-operation in any number of other games. lioglkat G as if it were the only
game in town misses the point of living in a comsiwrder, where people usually can
choose which games they will play. It follows thiére may be far less Prisoner’s
dilemmas in a convivial order than the literatunggests. It also follows that enforc-
ing co-operation in a game such as G, on the hgsaihhat it is a Prisoner’s di-
lemma, may result in a significant loss of utilitgven if the subjects are indifferent
between being coerced and being asked politelytdribute. In a political society,
on the other hand, the games of politics are ntibogl. The benefits forgone by
adopting the ‘co-operative’ strategy of asking whati can do for your country are
the benefits that come from asking what it canatoybu. If such a game looks like a
Prisoner’s dilemma, it does so because it probabtne. Eventually, even the ‘good
citizens’ will become wise to the realities of piais.

Of course, the standard application of the Prisergilemma in political theory is to
prove that people in a convivial order cannot sdhe problem of the production of
public goods. Anthony de Jasay has done more peldikat myth than anybody else
has. Organised societies, in particular politicadisties, produce their own Prisoner’s
dilemmas. If the argument above is sound, theyohgemore perverse character than
such dilemmas are likely to be in a convivial order

An encounter in the woods

De Jasay also has pointed out, pertinently, thabften have reason to rejoice when
some groups do not succeed in solving their pudicds problem either through ‘ra-
tional negotiation’ or because they understandbibeefits of co-operation in an in-
definitely repeated Prisoner's dilemma super-gaimeor themselves, rival gangs
could probably reach a Pareto-superior outcomativel to the usual gang war, by co-
operating in setting up and maintaining a consebsised syndicate or uniting into a

%3 Or because they are ‘constrained maximisers’, asdGauthierMorals by Agreemer(Clarendon,
Oxford, 1986) would have it. On the fallacy invalivin that ‘solution’ of the Prisoner’s dilemma, see
De JasayAgainst Politics op. cit., p.26-27. Michael TayloAnarchy and Cooperatio(Wiley, New
York; 1976) introduced the Prisoner’s dilemma sgpere. However, it is a completely static analysis.
Before the first round starts, each player is sspddo choose a strategy that will determine higsemo
in every succeeding round (no matter what his anstances may be in a particular round, no matter
which other ‘games’ might come to his attentiorthe mean time). That is perfect for playing com-
puter tournaments (Robert Axelrothe Evolution of Co-operatiofBasic Books, New York; 1984)),
but not particularly illuminating for analysing théstorical existence of the species.
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single commonwealth of gangsters. The questiodasye want them to succeed and
to become more efficient in looting us? Hobbes'vasrs of course, was that we
should want that commonwealth if we did not havarieady. That answer still carries
enormous prestige, especially among those who hatveed that the Hobbesian Sov-
ereign might be a democratic parliament as wediraabsolute monarch.

Underlying Hobbes’ answer, there is the assumptian if there might be one real
psychopath at loose in the world, the rational seudor every other person would be
to act like a psychopath. After all, he might be tfext person coming up the road—
so better beat him at his own game by striking.firsany case, the next person com-
ing up the road is likely to think that you arettpaychopath—and that again is rea-
son enough to strike him down first. If we purshattkind of reasoning, we get a
good view of the sort of world Hobbes held to bevitable if there were no state, but
also of what Leibniz referred to as Hobbes’ fundatakfallacy>

Let us simply ask, what will happen if two strarggezach of them carrying a sword
and some valuables, meet on a narrow path in tllellendf a dense forest? Put the
guestion to a dozen novelists, and you will gdeast twelve different stories. How-
ever, when we put it to an American social sci¢rdgfsthe twentieth century, he is
likely to insist that the scene be interpreted &sisoner’'s Dilemma illustrating life in
Hobbes’ ‘Naturall Condition of Mankind'.

B
A Disarm Attack

Victory
Disarm Guaranteed Peace Defeat

Defeat
Attack Victory Battle

Hobbesian encounters

A conventional representation of the scene as audilemma is given in the figure
above. The Hobbesian thesis is that the men havatimmal option but to attack one
another, given that there is no effective policev@oto safeguard each traveller from
an attack by the other. For each of them, the dantifstrategy’ is to attack the other,
no matter what the other’s intentions might be.aitle between them is then the in-
evitable outcome—the equilibrium-soluti3rof the game-theoretical representation
of their encounter. It is, of course, a Pareto+infeoutcome relative to the outcome
that would have resulted if each of them had ladml his sword. That we are dealing
with a dilemma becomes clear once we note the asbyand indeed reasonable)
preference orderings of the travellers:

Victory > Guaranteed Peace > Battle > Defeat.
Lest we think that this story has an unavoidabbolly outcome, we should note that
Hobbes himself pointed the way out of the dilemmadeed, out of the misery of the
natural condition of mankind. A ‘nice’ bloodlesslgimn is likely when one of the
travellers realises in time that he is no matchtiier other, throws his weapons down
and offers to become the other’s faithful servaigt.thereby puts himself at the mercy
of the stronger one, but then he has at least acehiat the other accepts his offer
and, being able to enforce his will, agrees tdiet live. Let us assume that the other

¥ See note 15.
%> Never mind the implausibility of referring to attha as an ‘equilibrium’ or a solution, let alone a
equilibrium-solution.
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does not disappoint him. The scene ends with bbthean walking away as a small
company, their forces united. The next man theytrsees that he is no match for the
two of them and joins their little band. Before ¢gopmot only no solitary traveller but
also no small company of travellers will dare teisethe group. All will make haste
to join it, flattering its leader with the solemedfaration that they have no trust in
those that do not trust him. The virgin forest givmrth to a sovereign and his state.
The rest is politics and, as Hobbes would haveoinfort, convenience, and commo-
dious living for all*®

Let us return to our question. ‘What will the tri&es do?’ This time we put it, say, to
a seasoned trapper who has had many encounterstvatigers in the woods. ‘What
normally happens when | run into a stranger inwlb®ds,” he answers, ‘is that we
approach one another, watching the other’s evemerrmolding one hand close to our
weapon but taking good care not to do anything geative. In short, we are on our
guard. That's how we survive.’

Each traveller now has three strategies: ‘Disar®é vigilant’, and ‘Attack’. We
must consider, therefore, nine possible combinatwinstrategies. In addition to the
four outcomes that we know already from the Holdresnterpretation, there are five
new ones of three different types. 1) One travaBevigilant while the other dis-
arms—the result being that one is strong and theraveak. 2) One of them attacks
while the other remains vigilant—the encounter sumto a confrontation between an
aggressor and a defender. 3) Both remain vigilaaking as it were an armed peace
as they walk by each other. That is a far more dimaied scheme than the social sci-
entist put before us. We may think of it as depgtencounters in the Lockean ‘state
of nature’ where every person ‘hath a Right to phrthe Offender, and be Execu-
tioner of the Law of Nature’’

B

A Disarm Be vigilant Attack

Strength Victory
Disarm Guaranteed Peace Weakness Defeat
Weakness Aggression
Be vigilant Strength Armed Peace | Defence
Defeat Defence
Attack Victory Aggression Battle

Lockean encounters

There is no obviously reasonable order of prefexeamaong the various possible out-
comes, even if we leave the preference rankingebutcomes of the first Hobbesian
representation as they were. However, there aferprece rankings that do not affect
the Hobbesian outcome. For example, any rankingddsfies the following condi-
tions leaves us with ‘Battle’ as the equilibriumame:

Victory > Strength > Guaranteed Peace

Aggression > Armed peace > Weakness

Battle > Defence > Defeat
Assuming, reasonably, that ‘Guaranteed Peace’@n 8Armed peace’ is preferred to

*® The same outcome could be assured even when thespare approximately equal in strength prior
to the battle. It is in the nature of combat thairgyle blow can upset that balance and force amgy p
unconditional surrender and submission. (Hobbesiathan Part 2, chapter 20)

°" Locke,Second Treatise of Goverrnme®hapter II, par. 8, in fine. Locke&ate of nature was not a
‘state of war'. It was, arguably, something vergsd to the middle road of ‘Armed peace’.
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‘Battle’, the equilibrium-outcome is still Paretoferior—no escape from the Hobbe-
sian dilemma here! Note, however, that it is nadently reasonable to prefer being
an aggressor to enjoying an armed peace. Noregidently reasonable to prefer to
rush into an open battle rather than to take and@fe position and try to holdit.Let
us suppose that the preference rankings satisfiptiogving conditions

Victory > Strength > Guaranteed Peace

Armed peace > Aggression > Weakness

Defence > Battle > Defeat
Then the equilibrium-outcome is ‘Armed peace’ (é¢kaas the trapper told us to ex-
pect). We still might have a dilemma if ‘Guarantdegiace’ is preferred to ‘Armed
peace’—but that would be a dilemma of an entiréffeent sort than the Hobbesian
one. In fact, in the setting of our story, there@sobvious reason to prefer ‘Guaran-
teed Peace’ to ‘Armed peace’ since the former ve®llosing one’s weapons. Thus,
there are no a priori reasons why ‘Armed peaceukhbe Pareto-inferior. Hobbes,
not one to let facts get in the way of theory, wnwented this result by defining
‘Armed peace’ to be a manifestation of WakVith no more to go on than one of his
innovative definitions, Hobbes made it appear ddefunder an armed peace is just
as ‘solitary, poore, nasty, brutish and short’'tdas in an actual war-zone. No wonder
Leibniz was unimpressed.
Of course, we should not attach too much weiglglatme-theoretical models. ‘Model-
ling’ the human world is a tricky business. Moreguaodels are cheap. With a little
ingenuity we can make them produce any desiredirés@any case, real situations do
not come with labels like “This is a Prisoner'sesiima’ attached to them. The mere
fact that one does not see people in a convividéroproduce what one has deter-
mined for oneself to be a public good, is no intlczathat those people are trapped in
such a dilemma. They may have other priorities. ¥éhse can we expect in a world
of endemic plurality, diversity and scarcity?

*8 It might be rational to act as an aggressor,dféhwere some assurance that aggression paysabut t
it does is no law of nature. See Anthony de Ja&gginst Politics Routledge, Lodon & New York,
1997, p.199.

%9 See his definition of war (quoted in the text wien14). Hobbes assumed that ‘Attack’ in any case
dominates ‘Be vigilant’: ‘there is no way for anyamto secure himselfe, so reasonable, as Anticipa-
tion; that is... to master the persons of all mewcédm®’ (Leviathan Part |, chapter 13).

% | ocke also was unimpressed. Hobbes had maintaireednly a fully assured peace is not a state of
war. However, he also had maintained thatpée victoristhat results from the unconditional submis-
sion of manyto one is really the only way to ackiewvictoria pacis However, as Locke noted, thax
victoris need mean no more than the end of actual fightingther respects, it still is war by another
name. Locke, Second Treatise of Government, eapteh11, par. 137.
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